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Court of Appeals of the District of Columbia 


No. 6114. 


William P. Kenealy et al., Appellants, 


i 

The Chevy Chase Land Company of Montgomery County, 

Maryland, et al. 


a Supreme Court of the District of Colombia. 

Equity. No. 51947. 

I 

William P. Kenealy, Florence C. Kenealy, Henry H. 
Byrne, Joanna H. Byrne, Plaintiffs, 


The Chevy Chase Land Company of Montgomery County, 
Maryland; Ellen McReynolds, Oscar H. I Robey, Wil¬ 
liam H. Walker, Gilbert M. Husted, and May A. Husted, 
Defendants. 

United States of America, j 

District of Columbia , ss: 

Be it remembered, That in the Supreme Court of the Dis¬ 
trict of Columbia, at the City of Washington; in said Dis¬ 
trict, at the times hereinafter mentioned, the following 
papers were filed and proceedings had, in the above-entitled 
cause, to wit: 


1—6114a 


i 
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1 Original Bill to Remove Clouds from Title . 

Filed October 2, 1930. 

In the Supreme Court of the District of Columbia. 

Equity. Xo. 51947. 

W ILLIAM P.. I\ENEALY, FLORENCE C. KENEALY, HeNRY H. 
Byrne, Joanna H. Byrne, Plaintiffs, 

vs. 

The Chevy Chase Land Company of Montgomery County, 
Maryland: Ellen McReynolds, Oscar II. Robey, Wil¬ 
liam H. Walker, Gilbert M. Husted, and May A. Husted, 
Defendants. 


The original bill of complaint of William P. Kenealy, 
Florence C. Kenealv, his wife, Henry H. Bvrne and Joanna 
H. Byrne, his wife, respectfully shows to the Court as 
follows: 


1. They are citizens of the United States and residents 
of the District of Columbia. The defendant The Chevy 


Chase Land Company of Montgomery County, Maryland, 
is a bodv corporate, dulv organized under and bv virtue of 
the laws of the State of Maryland, and all of the other 


defendants are citizens of the United States and residents 


of the District of Columbia. The plaintiffs sue and the 
defendants are sued in their own right, respectively, as 
hereinafter shown. 


2. Heretofore, to-wit, on the 7th day of November, A. D. 
1916, Thomas A. Poole and Euphemia P. Poole filed their 
original bill in this Honorable Court in Cause Xo. 34,708 
on the equity docket, entitled Thomas A. Poole, et al., 
plaintiffs, vs. The .Chevy Chase Land Company of Mont¬ 
gomery County, Maryland, a Corporation, defendant, the 
said plaintiffs being the owners, as joint tenants, of Lot 
numbered Thirty-seven (37) in Square numbered 
2 One thousand eight hundred and sixtv-five (1,865), 
with improvements thereon in a subdivision by the 
defendant Land Company, said Lot fronting on Connecticut 
Avenue in Chevy Chase, in the District of Columbia, and 
being on the Southeast corner at the intersection of the 
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i 

said Avenue and Oliver Street, with a duelling house 
thereon, which was built and erected subject |to and in ac¬ 
cordance with a covenant or restriction contained in a cer¬ 


tain deed of conveyance, all as set out in paragraph III 
of said original bill, and a substantial copy of which deed 
of convevance was annexed to said bill as Exhibit “A” 

m/ 

thereto, the covenants therein contained, among others, in¬ 
cluding the following: “all houses upon the premises hereby 
conveyed shall be built and used for residential purposes 
exclusively’ 7 , with certain exceptions not now material, 
“no trade, business, manufacture, or sales, orj nuisances of 
any kind, shall be carried on or permitted upon said prem¬ 
ises”, and “no dwelling house shall be erejcted on said 
premises at a cost of less than Five Thousand Dollars”. 

3. By paragraph VI of their said original bill, the said 
Thomas A. Poole and Euphemia P. Poole further showed to 
the Court that at the time of their purchase of the said land 
from the defendant Land Company the latter represented 
to them that that certain parcel of land knowri for the pur¬ 
poses of assessment and taxation as Parcel 38h3 and shown 
on a plat attached to the bill and marked Exhibit “B” 
would all be developed and maintained as a select resi¬ 
dential section entirely free of commercial enterprises and 
structures of any and every description, and that such rep¬ 
resentations were emphasized by the defendant “because 
the land on the west side of Connecticut Aventie, extending 

Southward from said Parcel 38/3 was owneci by another 

%> 

person, firm or corporation, who had theretofore 
3 permitted a two story building to be erected on Lot 

Twelve (12) in Square Eighteen hundred sixty 
(1860), shown upon said Exhibit “B”, and ^aid building 
contained two store-rooms on the ground flbor and two 
apartments above and was the only business .structure on 
Connecticut Avenue between Chevy Chase Lajte, in Mary¬ 
land, on the North and Rock Creek on the $outh, a dis¬ 
tance of several miles”, and another “subdivision of land, 
which included said Square 1860 and extended along the 
west side of Connecticut Avenue below said Parcel 38/3, 
was not restricted so as to prevent the erection of busi¬ 
ness buildings thereon”. The said averments were re- 
peated in paragraph VTI of the amended bill of complaint. 

4. By paragraph IX of their said original bill and by 
paragraph X of their said amended bill, the said Thomas 
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A. Poole and Euphemia P. Poole further set up that the 
defendant Land Company was then engaged in building or 
erecting on said Parcel 38/3 a store building of irregular 
and unsightly dimensions and shape and the averments in 
this regard were elaborated in the succeeding paragraphs 
of the original and amended bills. 

5. The prayers of each bill included one for a permanent 
injunction, restraining and enjoining the erection or con¬ 
struction of said store building on said Parcel 38/3. 

(>. The testimony taken on the hearing of the above- 
entitled cause showed, among other things, that the plain¬ 
tiffs purchased their said Lot on October 2, 1909, at which 
time there were only three business properties on the West 
side of Connecticut Avenue. 

7. After hearing, the Court bv its decree of the 3rd dav 
of May, 1917, permanently restrained and enjoined the 
defendants 4 ‘from building, constructing, erecting or com¬ 
pleting the partially erected building or structure alleged 
in the original and amended bills of complaint herein to be 
in the course of erection bv the defendant The Chew Chase 
Land Company of Montgomery County; Maryland, 
4 for the use and occupation of the defendant the 
Sanitary Grocery Company upon the certain piece 
or parcel of land known and described upon the Land Rec¬ 
ords of the District of Columbia as Parcel 38/3”; and 


said decree was by the Court of Appeals of the District of 
Columbia affirmed* on the 3rd day of March, A. D. 1919, its 
opinion being reported in 4S A])]). D. C. at page 400, to 
which reference is hereby made and it is prayed that the 
same may be taken and read as part of this bill. 

S. Since the entry and affirmance ot* the aforesaid decree, 
the conditions in the neighborhood thereby affected have 
radically changed, as hereinafter set forth in detail, so much 
so that as plaintiffs are advised and believe, and therefore 
aver, if the application for injunction were pending at this 
time, it would be denied. 

9. The said Thomas A. Poole and Euphemia P. Poole are 

no longer the owners of said Lot numbered Thirtv-seven 

(37) in Square Eighteen hundred sixtv-five (1865), but the 

same is now owned bv the defendant Ellen McRevnolds bv 

• % • 

mesne conveyances from the said Thomas A. Poole and 


Euphemia P. Poole; the said Parcel 38/3 has been divided, 
the two portions being separated from each other by the 


CHEVY CHASE LAND CO., ETC., ET ALJ 5 

i 

! 

opening of Northampton Street from Connecticut Avenue 
Westerly to Thirty-ninth Street, affording a direct??/ outlet 
by way of Connecticut Avenue to the properties West of 
Thirty-ninth Street, and leaving the major pojrtion of Par¬ 
cel 38/3 still standing to the North of Northampton Street, 
with a small sliver fronting Sixty-six and 53/100 (66.53) 
feet on Connecticut Avenue and Fiftv-twoj and 48/100 
(52.48) feet on Northampton Street, with a total area of 
Seventeen Hundred forty-five and 75/100 (1745.75) square 
feet to the South of Northampton Street &nd abutting 
thereon, which said sliver at one time constituted 
5 part of Lot numbered Nineteen (19) in Square num¬ 
bered Eighteen hundred and sixty (1860), having a 
total frontage of Sixty-six and 53/100 (66.53) feet on Con¬ 
necticut Avenue, a depth of One hundred and eightv-two 
and 16/100 (182.16) feet on Northampton Streejt and an area 
of Twelve thousand one hundred ninety-twoj and 37/100 
(12,192.37) square feet, and said Lot numbered Nineteen 
(19) in Square numbered Eighteen hundred sixty (1860) has 
been resubdivided into Lots Eight hundred | and eleven 
(811), Eight hundred and twelve (812), Eight hundred and 
thirteen (813) and Eight hundred and fourteen (814), of 
which said Lots numbered 811 and 812 front on Connecticut 

I 

Avenue and are improved by three store buildings, and the 
said Lots numbered 813 and 814 front on Northampton 
Street and are improved by three store buildingis. The afore¬ 
said sliver is now part of said Lots numbered 811 and 812, 
no part of the same is now owned by the defendant Land 
Company and said Lot numbered 811 is owned by Domenico 
and Anna Cataldi, and said Lot numbered 812 iis owned by 
H. Clifford Bangs, as grantees from Edward H. Jones and 
Charles A. Jones, or their intermediate grantjees, the de¬ 
fendant Land Company itself having conveyed the whole 
of said Lot 19 to the said Edward H. Jones ancil Charles A. 
Jones. Northampton Street from Connecticuj Avenue to 
Thirty-ninth (39th) Street, was opened by dedication by 
the defendant Land Company of the bed of that;Street upon 
terms and conditions to the effect that the new; Lot formed 
as the result thereof, said Lot numbered Nineteen (19) in 
said Square numbered Eighteen hundred sixty (1860), 
would be rezoned bv the Zoning Commission of!the District 
of Columbia so as to classify the said Lot for the distance 
of One hundred forty (140) feet Westerly from jConnecticut 
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Avenue in the first commercial zone, such rezoning consti¬ 
tuting the only consideration to the defendant Land Com¬ 
pany for parting with the title to the bed of North- 
6 ampton Street. The said Lot has been so rezoned 
by the Zoning Commission of the District of Colum¬ 
bia, the East One hundred and forty (140) feet of said Lot 
being now zoned as first commercial property, and the West 
Forty-two and 16/100 (42.16) feet thereof as Residential A. 

10. Thereafter, to-wit, on the 28th day of April, A. D. 1927, 
the said Edward II. Jones and Charles A. Jones filed in said 
equity cause No. 34,708, their petition to modify the afore¬ 
said permanent i injunction, to which reference is hereby 
made and it is prayed that the same may be taken and read 
as part of this bill, in which petition they set out the facts 
hereinbefore stated, so far as the same then existed, and in 
addition thereto, as was tlie fact, that the building which 
was the subject matter of the aforesaid injunction was at 
the time of the granting thereof in the course of erection in 
what is now the bed of Northampton Street; that at that time 
there was a store building immediately South of said Lot 
numbered Nineteen (19) or that part of the same which is 
now Lot numbered Eight hundred twelve (812) and the same 
was occupied as a grocery store, that there was another store 
building adjoining the same to the South occupied in part as 
a cleaning and dyeing establishment and in part as a drug 
store, and these were the only business establishments in 
the vicinity, indeed were the only ones fronting on Connecti¬ 
cut Avenue from the Connecticut Avenue Bridge on the 
South to the Town of Kensington on the North, a distance 
of nearly ten miles; that at the time of filing their said peti¬ 


tion conditions so far as the existence of business establish¬ 
ments was concerned had so greatly changed that the said 
Lot numbered Nineteen (19) in Square numbered Eighteen 
hundred and sixty (1860) was susceptible of use for no other 
purpose whatever than a commercial one; that a dwelling, if 
erected thereon, could neither be sold nor rented to a desir¬ 
able class of occupants because of the immediate 
7 proximity of an extensive, active and thriving busi¬ 
ness community; that the grocery store to the South 
was still there, being then also a hardware store; that the 
cleaning and dyeing establishment and drug store adjoining 
were still there with a beauty parlor on the second floor, and 
adjoining to the South were a branch dairy, an Old Dutch 
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Market and a notion store; that there had bben erected to 
the South of the latter a large moving picture house, the 
ground floor of which was occupied by anothef branch dairy 
and a confectionery store, and the upper floor iof the moving 
picture theatre building was used as a meeting hall and a 
music teacher’s studio, and to the South of the moving pic¬ 
ture theatre building and extending to McKinley Street were 
a combined bakery and dining room, anotheif notion store, 
a shoemaker’s shop, a barber shop, and a delicatessen store; 
that on the South side of McKinlcv Street, extending South 
to Morrison Street, there was a succession of business estab¬ 
lishments, consisting of a People’s Drug Store with a Chi¬ 
nese laundrv in the rear facing on McKinle'v Street, and 
Southwardly on Connecticut Avenue another grocery store, 
a Pigglv Wigglv Store, a Sanitary Grocery Store, a store of 
tlie Great Atlantic and Pacific Tea Company,; a drug store, 
an automobile accessories store and gasoline ajnd oil station, 
a hardware store, a plumbing and heating shop, a dyeing and 
cleaning establishment, and a Penn Oil Company gasoline 
and oil filling station; that the block to the £{5outh of Mor¬ 
rison Street was also completely built up ivitli business 
structures consisting of a bank, an arcade with nine differ¬ 
ent business establishments located therein, ajdrug store, a 
real estate office, a grocery store, a dental office, a Sanitary 
Grocery Store, a plumbing and heating shop, a branch Post 
Office, a hardware store, a meat market, a dressmaking and 
lingerie shop, an electrical supply shop, a storp of the Great 
Atlantic and Pacific Tea Company, and twoj vacant store 
rooms; that in short, on the West side cjf Connecticut 
8 Avenue for the whole distance of throb blocks from 
Livingston Street to Northampton Street there was 
not an inch of ground that was not occupied or at least im¬ 
proved for occupancy solely for business purposes except and 
save only the said Lot numbered Nineteen (Iff) in Square 
numbered Eighteen hundred and sixty (18(50), the front 
1745.70 square feet of which, out of a total area of 121 ffl2.- 
37 square feet stood nominally subject to the aforesaid per¬ 
manent injunction; that the petitioners could jimprove said 
Lot numbered Nineteen (Iff) in Square numbered Eighteen 
hundred and sixty (1860) to the extent of the front One hun¬ 
dred and forty (140) feet thereof, with a business structure 
except for the triangular sliver of 1745.75 square feet, with¬ 
out in any way impinging upon or even nominally violating 
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the said injunction by the erection of the front wall of such 
a building on the bias, for the entire length of the rear line of 
said sliver, but to do so would not. only completely deprive 
them of the use of the aforesaid sliver comprising 1745.75 
feet, but would constitute an irregular and unsightly struc- 
ture, certainly of far greater detriment to the community 
than could possiblv be anv reasonably constructed structure 
fronting on the line of Connecticut Avenue, which latter as 
the said petitioners averred, would not be a detriment at all 
to the neighborhood in view of the changed conditions and 
circumstances surrounding the same outlined at length in 
their said petition, and set out herein. 

11. The said Edward II. Jones and Charles A. Jones filed 


with their said petition, marked Exhibit “X", and prayed 
to be taken and read as part thereof, and it is likewise 
prayed with respect to this bill, a plat of said parcel 
38/3, as the same existed at the time of the aforesaid in¬ 
junction decree in Equity Cause Xo. 34,708, with the con¬ 
ditions existing at the time of filing their said peti- 
9 tion superimposed thereon so as to demonstrate to 
the Court the exact situation both as the same existed 


at the time of the entrv of such decree and at the time of 


the filing of their said petition. 

12. The said petition prayed for process, that the in¬ 
junction decree of the 3rd day of May, A. D. 1917, in said 
Equity Cause Xo. 34,708 be adjudicated to constitute a 
cloud upon the title to said Lot numbered Nineteen (19) 
in Square Eighteen hundred sixty (1860) insofar as it 
concerned so much thereof as was at the date of the said 


decree embraced in said Parcel 38/3, that the said cloud 
be removed, and for general relief; and bv decree dulv 
passed in said Equity Cause No. 34,708 on the 13th day 
of May, A. D. 1927, relief was granted as prayed, as will 
be seen by reference to a copy of the last mentioned de¬ 
cree, herewith filed, marked plaintiffs’ Exhibit No. 1, and 
prayed to be taken' and read as part of this bill, and plain¬ 
tiffs hereby likewise make reference to all of the proceed¬ 
ings and the entire record of said equity cause No. 34,708 
and pray that the same may be taken and read as part of 
this bill. 


13. Thereafter, to-w T it, on the 13th day of November, 
A. D. 1926, the defendant Land Company by two separate 
deeds bearing the said date, one running to the plaintiffs 
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William P. Kenealy and Florence C. Kenealy, his wife, as 
grantees, and the other running to the plalintiffs Henry 
H. Byrne and Joanna H. Byrne, his wife, as grantees, com 
vevcd to them certain parts of said Parcel 3$/3, that is to 
say, to the said plaintiffs William P. Kenealy land Florence 
C. Kenealy “part of the tract of land called ‘(Chevy Chase’, 
described by metes and bounds according to plat of compu¬ 
tation recorded in Survey Book 51 page 295 of the Records 
of the Office of the Surveyor of tlie District | of Columbia, 
viz:—Beginning for the same at the intersection of 
10 the westerly line of Connecticut Avenue with the 
southcrlv line of the roadwav of ChevvlChase Circle, 
and running thence South twenty-four degrees, twentv-six 

<_* w V. 1 j 7 * 

minutes (24° 26') East and along said line of Connecticut 
Avenue, one hundred and twelve and twenjy-three hun¬ 
dredths (112.23) feet; thence South sixtv-fivedegreestliirtv- 
four minutes (65° 34') West and at right angles to said 
Connecticut Avenue, one hundred and thirty | (130) feet to 
the Easterly line of a public alley dedicated and shown on 
plat recorded in Liber 82 folio 96 of the aforesaid Survey¬ 
or’s office records; thence North twentv-fbur degrees, 
twenty-six minutes (24° 26') West and along said line of 
said alley and continuing in the same direction and along 
the line of a public alley dedicated and shown on plat re¬ 
corded in Liber 81 folio 186 of said SurvevorS’s Office Roc- 

+> i 

ords, a distance of forty and fifty-seven hundredths (40.57) 
feet to the end of the third line of a conveyance by The 
Chevy Chase Land Company of Montgomery County, Mary¬ 
land to William H. Walker, dated April 21, ;1926 and re¬ 
corded April 22, 1926 as Instrument No. 20j7 among the 
Land Records of the District of Columbia; thence North 
ten degrees, forty-four minutes, five seconds (10° 44' 05") 
East and along said third line of said conveyance reversed 
one hundred and twenty-three and thirty-nine hundredths 
(123.39) feet to the Southerly line of the roadway of The 
Chevy Chase Circle; thence Easterly with the Southerly 
line of the roadwav of Chew Chase Circle, and with the 
arc of a circle bearing to the left the radius of which is two 
hundred and fifteen (215) feet, an arc distance of sixty-six 
and three-hundredths (66.03) feet to the Westerly line of 
Connecticut Avenue and the place of beginning;” and to 
the plaintiffs Henry H. Byrne and Joanna H. Byrne “part 
of the tract of land called ‘Chevy Chase’, described by 
metes and bounds according to plat of computation recorded 
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in Survey Book 51, page 295 of the records of the 

11 Office of the Survevor of the District of Columbia; 
beginning for the same on the Westerly line of Con¬ 
necticut Avenue to a point distant one hundred twelve and 
twenty-three hundredths (112.23) feet Southerly from the 
intersection of said line of said Connecticut Avenue with the 

Southerlv line of the roadwav of Chew Chase Circle, and 
• • » 

running thence South twentv-four degrees, twentv six min- 

v. 7 • C? ' % 

utes (24" 26') East and along said line of Connecticut Ave¬ 
nue, one hundred and twenty (120) feet to the Northeast 
corner of the parcel of land conveyed by The Chevy Chase 
Land Company of Montgomery County, Maryland, to Oscar 
IT. Robey by deed dated July 27, 1926, and recorded August 
23, 1926, as Instrument No. 122 among the Land Records 
of the District of Columbia; thence South sixtv-five degrees, 
thirty-four minutes (65° 34') West and at right angles to 
said Connecticut Avenue and along the Northwesterly line 
of said conveyance to said Oscar H. Robey, one hundred 
and thirty (130) feet to the Easterly line of a public alley 
dedicated and shown on plat recorded in Liber 82 at folio 
96 of the aforesaid Surveyor's Office Records; thence North 
twenty-four degrees, twenty-six minutes (24" 26') West 
and along said line of said alley, one hundred and twenty 
(120) feet; thence North Sixty-five degrees, thirty-four 
minutes (65° 34') East and with a line drawn at right angles 
to said Connecticut Avenue, one hundred and thirty (130) 
feet to the Westerly line of said Connecticut Avenue and to 
the place of beginning-\ the said deed to the plaintiffs Wil¬ 
liam P. Kenealv and Florence C. Kenealv being dulv re- 
corded among the Land Records of the District of Columbia 
in Liber 5871 at folio 246, et seq. and the said deed to the 
plaintiffs Henry II. Byrne and Joanna H. Byrne being like¬ 
wise dulv recorded among the Land Records of the District 
» ^ 

of Columbia in Liber No. 5871 at folio 252, et seq. thereof, 
copies of said deeds being herewith filed, marked plaintiffs* 
Exhibits Nos. 2 and 3 respectively, and prayed to be taken 
and read as parts of this bill. 

12 14. As will be seen by reference to said Exhibits 
2 and 3, each of the said deeds contain covenants and 

agreements running with the* land in the words and figures 
following, except that the second clause of the following- 
paragraph numbered “2’ ? is omitted from said Exhibit 3: 
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“1. That all houses erected upon said described land 
and premises shall be built and used for residence purposes 
exclusively, except stables, carriage-houses, garages, sheds 
or other outbuildings for use onlv in connection with such 
residences; and that no trade, business, manufacture or 
sales, or nuisance of any kind shall be carried on or per¬ 
mitted upon said premises. 

“2. That no stable, carriage-house, garage- shed or out¬ 
building shall be erected except on the rear of said prem¬ 
ises; that both the Connecticut Avenue and!Chew Chase 

* 

Circle lines of said premises shall be considered the front 
lines thereof. 

“3. That no apartment house or apartment houses shall 
be erected thereon. 

“4. That no dwelling-house shall be erected jon said prem¬ 
ises at a cost less than $5000. 

“5. That onlv one dwelling-house shall be ejected on said 
described land and premises; and that onli' a detached 
dwelling-house shall be erected on said land jand no semi¬ 
detached dwelling-house or houses in rows shall be erected 
thereon.” 

i 

15. Said Parcel 38/3, with the bed of Northampton Street 

and the hereinbefore mentioned sliver South of North¬ 
ampton Street excluded therefrom, has a frohtage on Con¬ 
necticut Avenue, from Northampton Street to!Chevy Chase 
Circle, of Three hundred sixty-seven and tweitty-thrce hun¬ 
dredths (367.23) feet, Two hundred thirty-twp and twenty- 
three hundredths (232.23) feet thereof being |tlie property 
of the plaintiffs, or all of the Connecticut Avcjnue frontage 
of said Parcel 58 5 except the Southerly One Hundred 
thirty-five (135) feet thereof. j 

16. Plaintiffs’ said lands and premises havje been zoned 
bv the Zoning Commission of the Distinct of Columbia for 

residential uses, including the erection of apartment 
13 houses, and they still stand so zoned,j and for the 
whole length of Connecticut Avenue on both the East 
and West sides thereof from Columbia Road jon the South 
to Chevy Chase Circle on the North, a distance of about 
four miles, all properties fronting on Connecticut Avenue 
have been and are now so zoned by the Zoning Commission 
of the District of Columbia as that the same! can be used 
under its regulations and the zoning law for apartment 
house purposes. 
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17. The conditions of the neighborhood at the time of 
filing of the aforesaid petition of Edward II. Jones and 
Charles A. Jones in said Equity Cause Xo. 34,708, have not 
improved, but have steadily grown worse from a residential 
point, of view, and indeed they were only partially stated in 
that petition, there having been at that time a public school 
building on the East side of Connecticut Avenue occupying 
the whole of the frontage of the block between McKinley 
and Northampton Streets, with two churches on Chevy 
Chase Circle as well as an apartment house, and a frame 
church structure to the East of the apartment house front¬ 
ing on Patterson Street, which frame church has since been 
replaced by a large parochial school building. 

18. The amount of automobile traffic passing the said 
properties of the plaintiffs is now so considerable as, aside 
from all other considerations, to render the same entirely 
unsuitable for dwelling house purposes, and the parking 
of automobiles in front thereof, particularly in the evening 
hours, accentuates these conditions. Throughout the dav- 
light hours there is very considerable parking on both sides 
of Connecticut Avenue from Chew Chase Circle to Liv- 
ingston Street, a distance of four blocks, and on the inter¬ 
secting cross streets, Northampton, McKinley, Morrison 
and Livingston, so much so indeed that frequently it is im¬ 
possible to find a parking space within the area mentioned, 
and the difficulties in that connection are intensified in the 

evening hours. 

14 19. To the South of plaintiffs’ said properties on 

the West side of Connecticut Avenue the three blocks 


from Northampton Street to Livingston Street are entirely 
a business community, occupied by business structures 
which have overflowed to the West on Northampton, Mc¬ 
Kinley and Livingston Streets. There are hut four va¬ 
cancies in the entire area, two on Northampton Street, one 
on Connecticut Avenue and one on Livingston Street. On 
the South side of Northampton Street, between Con¬ 
necticut Avenue and 39th Street, are two vacant stores, 
a battery and electrical shop and an American Store front¬ 
ing on Connecticut Avenue, South of which on Connecticut 
Avenue, between Northampton and McKinley Streets on 
the West side, is a Sanitarv Grocerv store and a store used 

7 » » 

by the gas company, a grocery and hardware store of the 
Chevy Chase Supply Company with an apartment above, 


I 

I 
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a tailoring and cleaning establishment and drug store with 

building construction office and apartment above, a dairy 

store, a laundry store, a notion store, a moving picture 

theatre building occupied on the ground floor by a moving 

picture theatre with a beauty shop to the ;North and a 

confectionerv store to the South and a musiic school and 
* 

public ballroom above, and South of the moving picture 
theatre building are a dining room and bakery, a novelty 
store, a vacant storeroom, a cleaning establishment and 
a grocer v store on the corner, to the West of I which on the 
Xortli side of McKinley Street is a beauty shop and barber 
shop, a shoe repair shop, an electrical contractor’s store 
and apartments above the same. i 

On the South side of McKinley Street A^est of Con- 
necticut Avenue is a music school, a People^ Drug Store 
on the Corner, to the South of which on the West side of 
Connecticut Avenue are a grocery store, a Plggly Wiggly 
store, a Sanitarv Grocerv Store, an Atlantic & Pacific 
Company store, a delicatessen shop, d dyeing and 
15 cleaning establishment, a shoe repair shop, an 
American Store, a vacant storeroom dintil recently 
used as a hardware store, a cleaning and dyeing establish¬ 
ment, a millinery and dressmaking shop and a Lord Balti¬ 
more gasoline and oil filling station. On ttye Southwest 
corner of Connecticut Avenue and Morrison Street is the 

i 

Chew Chase Bank building, and to the South thereof an 
arcade containing on the first floor a drug store, a real 
estate, insurance and loan office, a plumbing! and heating 
shop, a jewelry, watch and clock repair shop, ia post office, 
a dining room and gift shop, a barber shop; and on the 
second floor a dental office, a hair dressing andj beauty shop 
and an exploration company office. To the South of the 
arcade is a grocery store with a dental offide above and 
to the South thereof a Sanitary Grocery Store,! a shoe shop, 
a tailoring and furrier shop, a paint and hardware store, 
a notion store, a restaurant, a baker’s shop, an Atlantic & 
Pacific Company store, a laundry store and a; delicatessen 
store on the corner of Livingston Street, to 'the West of 
which on the North side of Livingston Street is a hair 
dressing and beauty shop, a Chinese laundry, a vacant 
storeroom formerly occupied by a ladies’ tailor and a 
branch public library. 

20. Plaintiffs’ said lands and premises are hot now sus¬ 
ceptible of use for the erection of a single dwelling house, 
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or otherwise than for business or apartment house struc¬ 
tures, and the disadvantageous conditions hereinbefore 
stated are constant lv increasing, almost dav bv dav, and if 
plaintiffs are not permitted to make such use of their 
said lands the prohibition against so doing is practically 
confiscatorv. Thev accordingly prav leave at anv hearing 
of this cause to produce proof as to the conditions then 
existing as well as those now extant. 

21. The plaintiffs and the defendants are now the 
16 owners of the whole of what was formerly known 
as Parcel 38/3 with the exception only of the bed of 
Northampton Street and the sliver to the South thereof 
which has been fullv described in this bill. 

Wherefore, the premises considered, and because plain¬ 
tiffs are without a plain, adequate and complete, or indeed 
any, remedy at law, they respectfully pray the Court as 
follows: 

1. That The Chevy Chase Land Company of Montgomery 
County, Maryland, Ellen McReynolds, Oscar H. Robey, 
William II. Walker, Gilbert M. Husted and May A. Ilusted, 
may be math* parties defendant hereto, served with process 
and required to answer the exigencies of this bill. 

2. That the permanent injunction granted by the decree 
of this Honorable Court on the 3rd dav of Mav, A. I). 1917, 
in the aforesaid Cause No. 34,708 on its equity docket, may 
be adjudicated, in view of the changed circumstances and 
conditions surrounding the same, and those which shall 
exist at the time of the hearing or final disposition of this 
cause, including those detailed in the foregoing and an¬ 
nexed bill, to constitute a cloud upon the title of plaintiffs 
to the lands and premises described in Exhibits Nos. 2 and 
3 to the foregoing and annexed bill and in paragraph num¬ 
bered 13 thereof, and that by decree of this Honorable 
Court said cloud on plaintiffs’ title may be removed, in 
such manner as the Court may deem proper, whether by 
dissolving said permanent injunction as to the same or 
otherwise. 

3. That each and every of the covenants contained in 
the aforesaid deeds to the plaintiffs, Exhibits Nos. 2 and 3 
to the foregoing and annexed bill, which covenants are set 
out in paragraph numbered 14 thereof, may be adjudicated 
in view of the changed circumstances and conditions sur- 
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rounding the same, and those which shall exist at 
17 the time of the hearing or final disposition of this 
cause, including those detailed in the foregoing and 
annexed bill, to constitute a cloud upon the title of plain¬ 
tiffs to the lands and premises described in Exhibits Nos. 2 
and 3 to the foregoing and annexed bill and ip paragraph 
numbered 13 thereof, and that by decree of this Honorable 
Court such cloud upon plaintiffs’ title may be!removed, in 
such manner as the Court may deem proper,j whether by 
vacating, cancelling or annulling the said covenants or 
otherwise. 

4. And that the plaintiffs may have such other and fur¬ 
ther relief as the nature of their case mav require. 

WILLIAM P. KENEALY. 

FLORENCE C. KENEALY. 
HENRY II. BYRNE. 

JOANNA H. BYRYE. 

W. C. SULLIVAN, | 

Attorney. 

j 

i 

District of Columbia, ss : j 


T, Henrv II. Bvrne, on oath sav that 1 have read the 
foregoing and annexed bill of complaint by me! subscribed, 
and know the contents thereof; that I make tjiis allidavit 
on behalf of my co-plaintiffs as well as of myself; that the 
matters and things therein stated as of persona^ knowledge 
are true and those set forth on information j and belief, 
1 believe to be true. 

HENRY H. BYRNE. 


Subscribed and sworn to before me this 30th day of Sep¬ 
tember, A. D. 1930. 

[seal.] CATHARINE S. WILTON; 

Notary Public in and fof the 

District of Columbia. 
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18 Plaintiffs’ Exhibit No. 1. 

In tlie Supreme Court of the District of Columbia. 

No. 34,708. Equity. 

Thomas A. Poole et al., Plaintiffs, 


vs. 

Chevy Chase Land Company of Montgomery County, 
Maryland, a Corporation, Defendant. 

Order Partially Dissolving Permanent Injunction . 

Upon consideration of the petition of Edward H. Jones 
and Charles A. Jones, and of the answer thereto of Ellen 
T. McRevnoIds, it is bv the Court this 13th dav of Mav. 
A. 1). 1927, adjudged, declared and decreed that, in view 
of changed circumstances and conditions detailed in the 
said petition, the permanent injunction granted by decree 
passed in the above entitled cause heretofore, to wit, on 
the 3rd day of May, A. D. 1917, constitutes a cloud upon 
tlie title of the petitioners to so much of Lot numbered 
Nineteen (19). in Square numbered Eighteen hundred and 
sixty (1860), in the District of Columbia, as was at the 
date of the said decree of injunction embraced within the 
lands and promises described for purposes of assessment 
and taxation as Parcel 38/3; 

And it is by the Court adjudged, ordered and decreed 
that the said permanent injunction be, and the same hereby 
is, dissolved, in so far as the same affects so much of Lot 
numbered Nineteen (19), in Square numbered Eighteen 
hundred and sixty (I860), in the District of Columbia, as 
was at the date of the said decree of injunction embraced 
within the lands and premises described for purposes of 
assessment and taxation as Parcel 38/3. 

WENDELL P. STAFFORD, 

Justice. 
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Plaintiffs’ Exhibit No. 2. 


This Deed. 

Made this Thirteenth dav of November in the vear one 
thousand nine hundred and twentv-six bv and between The 

•r * 

Chevy Chase Land Company of Montgomery County, Mary- 


i 
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land (a corporation duly organized under ancl by virtue 
of the laws of the State of Maryland), party 'of the first 
part, and William P. Kenealy and Florence 0. Kenealy, 
his wife, of the District of Columbia, parties of; the second 
part; | 

Witnesseth, That the said party of the first part, for and 
in consideration of the sum of Ten (10) Dollars to it paid 
by the said parties of the second part, and of the covenants 
and agreements of the said parties of the second part as 
hereinafter set forth, does herebv "-rant and donvev unto 
the said parties of the second part, in fee simple, as tenants 
by the entirety, the following described land and premises, 
with the improvements, easements and appurtenances there¬ 
unto belonging, situate in the County of Washington, Dis¬ 
trict of Columbia, namely: 

Part of the tract of land called “Chew Chase,!” described 
by metes and bounds according to plat of commutation re¬ 
corded in Survey Book 51 page 295 of the Recbrds of the 
Office of the Surveyor of the District of Colombia, viz: 
Beginning for the same at the intersection of the westerly 
line of Connecticut Avenue with the southerly!line of the 
roadwav of Chew Chase Circle, and running thence south 
twenty-four degrees, twenty-six minutes (24° 26') east and 
along said line of Connecticut Avenue, one hundred and 
twelve and twenty-three hundredths (112.23) feet; thence 
south sixty-five degrees, thirty four minutes (65° 34') west 
and at right angles to said Connecticut Avenue, one hun¬ 
dred and thirty (130) feet to the easterly line of a 
20 public alley dedicated and shown on plgt recorded 
in Liber 82 folio 96 of the aforesaid SurVevor’s Of- 
fice Records; thence North twenty-four degrees, twenty- 
six minutes (24° 26') west and along said line of said alley 
and continuing in the same direction and along the line 
of a public alley dedicated and shown on plat recorded in 
Liber 81 folio 186 of said Survevor’s Office Recbrds, a dis- 
tance of forty and fifty-seven hundredths (40.57) feet to 
the end of the third line of a convevance bv tflie Chew 
Chase Land Company of Montgomery County, i Maryland, 
to William IT. Walker, dated April 21st, 1926 aifd recorded 
April 22nd, 1926 as Instrument No. 207 among the Land 
Records of the District of Columbia; thence Nojrth ten de¬ 
grees, forty-four minutes, five seconds (10° 44' 05") east 


2—6114a 
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and along said third line of said conveyance reversed one 
hundred and twenty-three and thirty-nine hundredths 
(123.39) feet to the southerly line of the roadway of The 
Chew Chase Circle; thence Easterly with the southerly 

m/ • m/ * 

line of the roadway of Chew Chase Circle, and with the 
arc of a circle bearing to the left the radius of which is two 
hundred and fifteen (215) feet, an arc distance of sixty-six 
and three hundredths (66.03) feet to the westerly line of 
Connecticut Avenue and the place of beginning. 

To have and to hold the said land and premises, with 
the improvements, easements and appurt-ances, unto and 
to the use of the said parties of the second part, as tenants 
by the entirety, in fee simple. 

In consideration of the execution and delivery of this 


deed the said parties of the second part, for themselves 
and for each of them, for their and each of their heirs and 
assigns, do hereby covenant and agree to and with the said 
party of the first part, its successors and assigns (such 
covenants and agreements to run with the land), as follows, 
to wit: 


1. That all houses erected upon said described 
21 land and premises shall be built and used for resi¬ 
dence purposes exclusively, except stables, carriage- 
houses, garages, sheds or other outbuildings for use only 
in connection with such residences; and that no trade, 
business, manufacture or sales, or nuisances of any kind 
shall be carried on or permitted upon said premises. 


2. That no stable, carriage-house, garage, shed or out¬ 
building shall be erected except on the rear of said prem¬ 
ises; that both the Connecticut Avenue and Chevy Chase 
Circle lines of said premises shall be considered the front 
lines thereof. 


3. That no apartment house or apartment houses shall 
be erected thereon. 


4. That no dwelling-house shall be erected on said prem¬ 
ises at a cost less than $5,000. 

5. That only one dwelling-house shall be erected on said 
de-cribed land and premises; and that on- a detached dwell¬ 
ing-house shall be erected on said land and no semi-detached 
dwelling-house or houses in rows shall be erected thereon. 

In evidence of their intention to be bound bv the fore- 

% 

going covenants and agreements, the said parties of the 
second part have hereunto set their hands and seals. 
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And the said party hereto of the first part hereby cove¬ 
nants to warrant specially the property hereby conveyed, 
and to execute such further assurances of said lhnd as may 
be requisite. 

In testimonv whereof, on the dav and vear first herein- 
before written, the said The Chevy Chase Land Company 
of Montgomery County, Maryland, has caused jthese pres¬ 
ents to be signed with its corporate name by Edward J. 
Stellwagen, its President, attested by George I$. Fleming, 
its Secretary, and its corporate seal to be hereunto affixed, 
and does hereby constitute and appoint George E. Flem¬ 
ing, its true and lawful Attorney-in-fact for it j and in its 
name, place and stead to acknowledge thefee presents 
as its act and deed before any person or officer duly 
authorized to take acknowledgement, and to deliver 
the same as such. 

[seal.] THE CHEVY CHASE LAND COM¬ 

PANY OF MONTGOMERY 
COUNTY, MARYLAND, 

Bv EDWARD J. STELLWAGEN, 

Attest: President. 

GEO. E. FLEMING, | 

Secretary. 


09 


[seal.] WILLIAM P. KEXEALY. 

FLORENCE C. KE^ T EALY. 

i 

District of Columbia, to wit: 

i 

I, Albert W. Sioussa, a Notary Public in apd for the 
said District of Columbia, do hereby certify tliatjGeorge E. 
Fleming, who is personally well known to me;to be the 
person named as Attorney-in-fact in the foregoing and an¬ 
nexed Deed dated the Thirteenth day of November, 1920, 
to acknowledge the same, personally appeared before me 
in the said District of Columbia, and as Attorney-in-fact 
as aforesaid and by virtue of the power and authority in 
him vested by the aforesaid Deed acknowledged the same 
to be the act and deed of the said The Chevy Chase Land 
Company of Montgomery County, Maryland, and delivered 
the same as such. 

Given under my hand and seal this Thirteenth day of 
November, A. D. 1926. 

[notarial seal.] ALBERT W. SIOUSSA, 

Notary Public, D. C. 
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Plaintiff's Exhibit X 


o. 


•> 

o. 


De^d No. 84, Recorded Nov. 13, 1926, 11:21 A. M. 

The Chevy Chase Land Company of Montgomery County, 
Maryland, to Henry H. Byrne et ux. 

This Deed. 

Made this 13th dav of November in the vear one thousand 

* • 

nine hundred and twentv-six bv and between The Chew 

• • • 

Chase Land Company of Montgomery County, Maryland (a 
corporation duly organized under and by virtue of the laws 
of the State of Maryland), party of the first part, and 
Henrv H. Bvrne and Joanna H. Bvrne, his wife, of the Dis- 
trict of Columbia, parties of the second part: 

Witnesseth, That the said party of the first part, for 
and in consideration of the sum of Ten (10) Dollars to it 
paid by the parties of the second part, and of the covenants 
and agreements of the said parties of the second part as 
hereinafter set forth, does lierebv grant and convev unto 
the said parties of the second part, in fee simple, as tenants 
by the entirety, the following described land and premises 
with the improvements, easements and appurtenances 
thereunto belonging, situate in the County of Washington, 
District of Columbia, to wit: ' 

Part of the tract of land called “Chew Chase", de- 
scribed by metes and bounds according to plat of computa¬ 
tion recorded in survey Book 51 page 295 of the records of 
the Office of the Surveyor of the District of Columbia: — 
Beginning for the same on the westerlv line of Connecticut 
Avenue at a point distant one hundred twelve and twenty- 
three hundredths (112.23) southerly from the intersection 
of said line of said Connecticut Avenue with the southerly 
line of the roadway of Chevy Chase Circle, and run¬ 
ning thence south twentv-four degrees, twentv- 
24 six minutes (24° 26') east and along said line of Con¬ 
necticut Avenue, one hundred and twenty (120) feet 
to the northeast corner of the parcel of land conveyed by 
The Chevy Chase Land Company of Montgomery County, 
Marvland to Oscar H. Robev bv deed dated Julv 27th, 1926 
and recorded August 23rd, 1926 as Instrument No. 122 
among the Land Records of the District of Columbia; 
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thence south sixty-five degrees, thirty-four minutes (65° 
34') west and at right angles to said Connecticut Avenue 
and along the northwesterly line of said conveyance to said 
Oscar H. Robey, one hundred and thirty (130) feet to the 
easterly line of a public alley dedicated and shown on plat 
recorded in Liber 82 folio 96 of the aforesaid!Survevor’s 
Office Records; thence North twenty-four degrees, twenty- 
six minutes (24° 26') west and along said line of said alley, 
one hundred and twenty (120) feet; thence North sixty- 
five degrees, thirty-four minutes (65° 34') ea^t and with 
a line drawn at right angles to said Connecticut Avenue, 
one hundred and thirty (130) feet to the westerly line of 
said Connecticut Avenue and the place of beginning. 

To Have and To Hold the said land and premises, with 
the improvements, easements and appurtenances unto, and 
to the use of the said parties of the second part!, as tenants 
by the entirety, in fee simple. 

In consideration of the execution and delivferv of this 
deed, the said parties of the second part, for j themselves 
and for each of them, for their and each of tlieijr heirs and 
assigns, hereby covenant and agree to and wijth the said 
party of the first part, its successors and assigns, (such 
covenants and agreements to run with the land)! as follows, 
to wit: | 

1. That all houses erected upon said described land and 
premises shall bo built and used for residence purposes ex¬ 
clusively, except stables, carriage houses, garages, 

2b sheds or other outbuildings for use only is connec- 
tion with such residences; and that no trade, busi¬ 
ness, manufacture, or sales, or nuisance of any kind shall 
be carried on or permitted upon said premises. | 

2. That no stable, carriage house, garage, sjied or out¬ 
building shall bo erected except on the reiir of said 
premises. 

3. That no apartment house or apartment houses shall 
be erected thereon. 

4. That no dwelling-house shall be erected on j said prem¬ 
ises at a cost less than $5,000.00. 

5. That only one dwelling-house shall be erected on that 
part of said de-cribed land and premises, beins; the south 
sixty (60) feet front thereon on Connecticut Avenue and 
running back with that width between parallel lilies at right 
angles to said Connecticut Avenue to the rear of said 
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described parcels of land; that only one dwelling house 
shall be erected on the remainder of the parcel of land 
hereby conveyed; and that only detached dwelling houses 
shall be erected on said parcels of land and no semi-de¬ 
tached dwelling house or houses in rows shall be erected 
thereon. In evidence of their intention to be bound bv the 
foregoing covenants and agreements the said parties of the 
second part have hereunto set their hands and seals. 

And the said party hereto of the first part hereby cove¬ 
nants to warrant specially the property hereby conveyed 
and to execute such further assurances of said land as may 
be requisite. 

In Testimony Whereof on the dav and vear first herein- 

v * V 

before written,; the said Chevy Chase Land Company of 
Montgomery County, Maryland, has caused these presents 
to be signed with its corporate name by Edward J. 
26 Stellwagen, its President, attested by George E. 

Fleming, its Secretary, and its corporate seal to be 
hereunto affixed, and does hereby constitute and appoint 
George E. Fleming its true and lawful attorney-in-fact, for 
it and in its name, place and stead, to acknowledge these 
presents as its act and deed before any person or officer 
duly authorized to take such acknowledgment, and deliver 
the same as such. 

[ SEAL. J 

THE CHEVY CHASE LAND COMPANY OF 
MONTGOMERY COUNTY, MARYLAND, 

By EDWARD J. STELLWAGEN, 

President. 


Attest: 

GEO. E. FLEMING, 

Secretary. 

[seal. | 


HENRY H. BYRNE. 
JOANNA H. BYRNE. 


District of Columbia, to wit: 

I, Albert W. Sioussa, a Notary Public in and for the Dis¬ 
trict of Columbia, do hereby certify that George E. Flem¬ 
ing, who is personally well known to me to be the person 
named as attorney in fact in the foregoing and annexed 
deed, dated the 13th day of November, A. D. 1926, to ac¬ 
knowledge the same personally appeared before me in the 
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said District of Columbia, and as attorney in fadt as afore- 
said, and by virtue of the power and authority injhim vested 
by the aforesaid deed, acknowledged the same tol be the act 
and deed of the said The Chevy Chase Land Company of 
Montgomery County, Maryland, and delivered tike same as 
such. 

Given under my hand and seal this 13th day of Novem¬ 
ber, A. D. 1926. I 

I 

[notarial seal.] 


(Signed) 


ALBERT W. SIOUSSA, 

Notary Public, D. C. 
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Filed May 26, 1917. 


In the Supreme Court of the District of Columbia. 

Equity. Number 34708. 

i 

Thomas A. Poole, Euphemia Poole, Plaintjiffs, 

vs. 

i 

Chevy Chase Land Company, Incorporated, and| Sanitary' 
Grocery Company, Incorporated, Defendants. 


Assignment of Errors on Appeal. 

The appellants hereby assign the following errors on ap¬ 
peal from the decree entered May 3, 1917, in |he above 
case: 


1. The Court erred in holding that the property of the 
defendant, Chevy Chase Land Company described in the 
Bill of Complaint as Parcel 38/3 was subject to restric¬ 
tion against the erection of the store described inlsaid Bill. 


2. The Court erred in holding that evidence qf alleged 
oral declarations of the witnesses, Dovle and Stratton, or 
either of them, was admissible for the purpose lof estab¬ 
lishing a restriction upon the property of said Chcjvy Chase 
Land Company. 

3. The Court erred in admitting evidence for ^he plain¬ 
tiff of oral statements made by the said Doyle and; Stratton 
to enlarge and extend the terms of the contract of sale 
between the Chevy Chase Land Company and tjlie plain¬ 
tiff, Thomas A. Poole, adding thereto conditions! restrict- 
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ing the future use and improvement of said parcel de¬ 
scribed as 38/3. 

4. The Court erred in holding that the restrictive cove¬ 
nant alleged in this case could be established by parol. 

5. The Court erred in holding that the signature of Dovle 
to the contract, as approving for the Chevy Chase Land 

Company, approved anything except the text of the 
28 contract to which it was affixed. 

6. The Court erred in not holding that Thomas J. 
Fisher and Coinpanv, Incorporated, were merely real es¬ 
tate brokers to find a purchaser in making the sale to the 
plaintiffs, and that said broker and its employees were 
without authority to bind or estop the defendant, Chevy 
Chase Land Company, by any promise or declaration with 
relation to the future improvement or use by said defend¬ 
ant of Parcel 38/3. 

7. The Court erred in holding that the evidence disclosed 
the existence of a general plan or scheme for the improve¬ 
ment of the property of the Chevy Chase Land Company 
including the said Parcel 38 3, whereby the said defend¬ 
ant, Chevy Chase Land Company, was estopped from erect¬ 
ing the store described in the Bill of Complaint. 

8. The Court erred in not dismissing the Bill of Com- 
plaint for the reason that it was not shown that the said 
plaintiffs or their property described in said Bill were in¬ 
jured or prejudiced by the erection or operation of said 
store. 

9. The Court erred in not holding that the defendant. 
Sanitary Grocery Company, was entitled, as grantee for 
value without notice, to enforce the completion of said 
store building and to use and occupy the same under the 
terms of its lease. 

RALSTON & RICHARDSON, 

Attorneys for Defendants. 

Joint and Several Answers of William H. Walker, Gilbert 

M. IIusted and May A. Hasted. 

Filed October 18, 1930. 


The defendants William H. Walker, Gilbert M. Husted 

and May A. Husted for answer to the bill of complaint or 

so much thereof as it is material and necessarv for them 

* 

to answer, sav: 

7 * 
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29 1 to 5. These defendants admit the filihg of the 
suit in equity Xo. 34708, and the allegations con¬ 
tained in the bill of complaint therein as set forth in the 
bill of complaint filed in this cause, but state tjiat there 
were many other allegations in said bill of coniplaint in 
said Equity Cause Xo. 34708 to which reference is not 
made, and to which for greater clarity these defendants 
may have to refer at the hearing of this cause. 

• > ^ i 

6. These defendants deny that at the time the jplaintiffs 
in said bill of complaint Xo. 34708 purchased tjheir said 
property, there were only three business properties on the 
West side of Connecticut Avenue. 

7. These defendants admit to be true the averments in 
the 7th paragraph of the bill of complaint. 

8. These defendants deny the truth of the averments in 
the 8th paragraph of the bill of complaint. 

9. These defendants admit to be true the averments in 
the 9th paragraph of the bill of complaint. 

10. The averments of the 10th paragraph of tjie bill of 
complaint insofar as they purport to recite the contents of 
the petition of the said Edward H. Jones and Cnarles A. 
Jones, filed in said Equity Cause Xo. 34708, ard believed 
bv these defendants to be substantially correct! but for 

*■ . • . . r 

greater certainty they refer to the said petition now on file 
in this Honorable Court as the best evidence of |the exact 
contents thereof. These defendants denv that at! the time 
of the filing of the said petition the only business estab¬ 
lishments fronting on Connecticut Avenue from |the Con¬ 
necticut Avenue Bridge on the South to the Town of Ken¬ 
sington on the Xortli, consisted of the grocery store, drug 
store and cleaning and dyeing establishment mentioned in 
said paragraph. The other averments of said paragraph 

are substantially true. 

* ! 

11. These defendants admit the filing of the plat with 
said petition as alleged in the 11th paragraph of the 

30 bill of complaint. 

12. These defendants admit the averments of the 
12th paragraph of the bill of complaint to be true. 

13. These defendants admit the averments of; the 13th 
paragraph of said bill to be true, except for certain typo¬ 
graphical errors in the alleged copies of deeds i ri the thir¬ 
teenth paragraph, mentioned as Exhibits 2 and 3. Because 
of said typographical errors these defendants insist upon 
strict proof of said deeds. 
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14. The averments of the 14th paragraph of the bill of 
complaint are substantially true but for the greater cer- 

taintv reference is made to the deeds therein referred to. 

•/ 

15. The averments of the 15th paragraph of the bill of 
complaint are substantially true. 

16. The averments of the 16th paragraph of the bill of 
complaint are true. 

17. These defendants denv that the conditions in the 
neighborhood since tin* time of the filing of the aforesaid 
petition of Edward H. Jones and Charles A. Jones in said 
Equity Cause Xo. 34708 have not improved. These de¬ 
fendants are advised that it is immaterial to their rights 
in this cause whether the properties mentioned in tiara- 
graph 17 are so zoned by the Zoning Commission of the 
District of Columbia as to permit the erection of apart¬ 
ment houses. Thev sav that, as hereinafter recited, bv 
virtue of the covenants in the deeds to the various prop¬ 
erty holders hereinafter mentioned, apartment houses or 
business structures cannot be erected in said territory. 

18. These defendants deny that plaintiffs’land and prem¬ 
ises are not susceptible of use for otherwise than business 
or apartment house structures, and that if plaintiffs are 
not permitted to make such use of their said land the pro¬ 
hibition against so doing is practicallv eonfiscatorv. Thev 

invite the attention of this Honorable Court to the 
31 fact as alleged in tin* Hill of complaint that only 

about four Years ago, to wit, on the 13th dav of Xo- 
• • 

vember. 1926. thy plaintiffs purchased their said properties 
bv deeds containing covenants and agreements running 
with the land which forbid tin* erection on said properties 
of business structures or apartments houses, or their use 
for such purposes, and that as evidence of their acquies¬ 
cence in said covenants the said plaintiffs signed the said 
deeds, as will appear by copies thereof attached to the bill 
of complaint and marked Plaintiffs’ Exhibits Xos. 2 and 3, 
respectively. 

19. The averments of the 19th paragraph of the bill are 
substantially correct. These defendants, however, invite 
the attention of the Court to the fact that no statement was 
made therein regarding the condition of the properties on 
the East side of Connecticut Avenue. Thev aver the fact 
to be that on neither side of said Avenue is there any apart¬ 
ment house within half a mile of Chew Chase Circle, the 
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nearest apartment house being located in the block between 
Legation and Livingston Streets, where on the East side 
of said Connecticut Avenue there are two apartment, houses 
and on the West side one apartment house. Thjese defend¬ 
ants further aver that on the East side of said Connecticut 
Avenue there is no business establishment of anv kind for 

i * 

about a mile South of Chevy Chase Circle, at yhich point 
is located an automobile supply and oil station, j From that 
point North on the East side of Connecticut j Avenue to 
Chevy Chase Circle, with the exception of thej apartment 
houses hereinabove mentioned, all of the property is oc¬ 
cupied by residences save in the block bounded op the South 
bv McKinley Street, which block along the East side of Con- 
necticut Avenue is occupied by a public school building 
which sets back far from the street. j 

20. These defendants deny the truth of the aver¬ 
ments of the 20th paragraph of the bill. 

21. Thev admit the truth of the averments of the 

* I 

21st paragraph of the bill. 

22. Further answering, these defendants sav'that while 
the portion of said parcel 38/3 North of Northampton 
Street and South of Chevy Chase Circle as aforesaid was 
still owned by the defendant Land Company, said company 
agreed to sell to the defendant Walker, and the said Walker 
agreed to purchase, a portion of said parcel 38/3, or as it 
was then designated 38/14, said portion lying immediately 
to the West of and contiguous to the parcel thep owned by 
the Chevy Chase Land Company and thereafter sold as 
aforesaid to the plaintiffs in this cause. At the| time said 
contract of sale was entered into, both the said ijiand Com¬ 
pany and the said Walker were aware, as was the fact, that 
the real estate adjoining Chevy Chase Circle as more par¬ 
ticularly hereinafter described, with the exception of prop¬ 
erty on the West side of Connecticut Avenue lyjing South 
of said Northampton Street, had been sold, and such portion 
thereof as was still owned by the said Land Company, would 
be sold, subject to the restrictions hereinafter described. 
At the time of said contract of sale between the said Land 
Company and the said Walker both parties werO insistent 
upon the insert ion in said contract of a definite I provision 
against the erection of apartment houses upon thej said tract 
so to be sold, so that the covenants affecting parcel 38/3, or 
as it was then known as parcel 38/14, should conform to the 








2S 


WILLIAM P. KEN LALY ET AL. VS. 


covenants which were practically uniform in the surround¬ 
ing territory as hereinafter described; and the said Walker 
at that time notified the said Land Company that he would 
purchase under no other conditions, and he would not have 
done so. There was, therefore, inserted in the said con¬ 
tract of sale before its execution and delivery a statement 
to the effect that said property was “sold with the under¬ 
standing that row, semi-detached houses or apart- 
33 nient houses will not be built, or business property.” 

And the said contract of sale was delivered with 
that covenant inserted after the said contract had been duly 
signed by both parties thereto. Pursuant to the under¬ 
standing and agreement aforesaid a deed was executed and 
delivered by the said Land Company to the said Walker 
dated the 21st day of April, 1926, and duly recorded on the 
22d day of April, 1926, in Liber 5734 at folio 343, one of 
the Land Records of the District of Columbia. In said 
deed the property conveyed as hereinabove mentioned was 
described as follows: 

Part of Lot numbered Fifty-six (56) in the subdivision 

made by The Chevy Chase Land Company of Montgomery 

County, Maryland, of parts of the tracts of land called 

“Chevy Chase," and “Friendship”, as per plat of said 

subdivision recorded in Book rr72 page 26, of the Records 

of the Office of the Surveyor of the District of Columbia, 

and part of Belt Road closed, as shown on plat recorded in 

Book 79 page 36, of said Surveyor's Office Records, and 

part of the tract called “Chevy Chase”, being described 

by metes and bounds in one parcel according to plat of 

computation recorded in Survey Book 51 page 295 of said 

Surveyor's Office Records, as follows, to-wit: Beginning for 

the same at the intersection of the Southeasterlv line of 

Western Avenue with the Xortheasterlv line of Belt Road. 

» / 

as said Road is dedicated and shown on plat recorded in 
Book 79 page 36 of said Surveyor’s Office Records, and 
running thence North Forty-five degrees (45°) East, and 
along said Southeasterlv line of Western Avenue, Two hun- 
dred and three and seventy-eight hundredths (203.78) feet 
to the Southwesterly line of the roadway at Chevy Chase 
Circle: thence Easterlv with the Southwesterly line of the 
Roadway of Chevy Chase Circle, and with the arc of a 
circle bearing to the left, the radius of which is two hundred 
and fifteen (215) feet, a distance of Sixty-seven and twenty- 


29 


CHEVY CHASE LAND CO., ETC., ET AL. ! 


four hundredths (67.24) feet; thence leaving!said Chevy 
Chase Circle and running South Ten degrees, forty-four 
minutes, five seconds (10° 44' 5") West, One hundred and 
twenty-three and thirty-nine hundredths (123.39) feet to a 
point; thence South Twenty-four degrees, j Twenty-six 
minutes (24° 26') East, Seventeen and ninekhundredths 
(17.09) feet to a point; thence South Forty-five degrees 
(45°) West, One hundred and twenty-eight and thirty-two 
hundredths (128.32) feet to a point: thence Xortjh Sixtv-two 
degrees, forty-two minutes (62° 42') West, Thirty-nine and 
five-hundredths (39.05) feet to the Southeasterly line of Old 
Belt Road; thence North Thirty-three degrees,|twenty-two 
minutes (33° 22') East and along said line of Old Belt Road, 
Sixteen and nine-hundredths (16.09) feet to tliej Northeast¬ 
erly line of Belt Road opened as aforesaid; and thence, with 
said Northeasterly line of Belt Road opened as aforesaid, 
North Forty-five degrees (45°) West, One hundred and live 
and fifty-five hundredths (105.55) feet to Western Avenue 
and the place of beginning. 

Said deed contained the following covenants, which 
34 it was thereby and therein agreed should “run with 
the land”, to wit: 

1. —All houses upon the premises hereby conveyed shall 
be built and used for residence purposes exclusively, ex¬ 
cept stables, carriage-houses, sheds, or other outbuildings, 
for use in connection with such residences, anfl no trade, 
business, manufacture or sales or nuisance of any kind 
shall be carried on or permitted upon said premises; 

2. —That no structure shall be erected within Ithirty (30) 
feet of the line of Western Avenue, except such as are al¬ 
lowed under the Building Regulations of the District of Co¬ 
lumbia; and no stable shall be erected except bn the rear 
of said premises; 

3. —That no Apartment House or Apartment Houses 
shall be erected thereon— 

4. —That no dwelling house shall be erected on said 
premises at a cost less than Five thousand (5000!) dollars— 

5. —That houses in rows or semidetached houses shall 
not be erected on said land. 

In evidence of his intention to be bound by the foregoing 
covenants and agreements, the party of the secoiid part has 
hereunto set his hand and seal. 
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Pursuant to this agreement in the last hereinabove 
quoted paragraph, the said Walker signed the said deed, 
together with the said Land Company through its presi¬ 
dent and secretary. The covenants aforesaid are sub- 
stantiallv the same as those contained in the deed to the 
plaintiffs in this case and which are copied in paragraph 
14 of the bill of complaint herein. 

23. At the time of the execution and delivery of the deed 
aforesaid the property around Chevy Chase Circle and 
contiguous thereto for a considerable distance in all di- 
rections was improved by costly structures hereinafter 
more particularly described, except for the said parcel 38/3 
and the greater part of the property abutting on both sides 
of Western Avenue between Chevy Chase Circle and Forty- 
first Street, most of said property on said Western Avenue 
being vacant and unimproved. Subsequent to the execu¬ 
tion and deliverv of the said Deed to the said Walker the 
said Land Company sold said real estate, abutting on West¬ 
ern Avenue as aforesaid, to various purchasers thereof, and 

in the deeds to said prospective purchasers inserted 

35 substantiallv the same covenants as were contained 

* 

in the deeds to the plaintiffs as aforesaid and to the 
defendant Walker, respectively, all of said deeds contain¬ 
ing specific covenants against the erection upon or use of 
any of said property for business or commercial purposes 
or apartment houses. Since the execution and delivery of 
said deeds Western Avenue has been built up from Chevy 
Chase Circle to Fortv-tirst Street with costlv residences, 
all of the owners of the property thus built upon relying 
upon and being governed by said restrictive covenants with 
knowledge that all other purchasers from said Land Com¬ 
pany upon that street were bound by similar covenants. 

24. There is no business structure or apartment house 
(except the one hereinafter referred to) on either side of 
Connecticut Avenue from Northampton Street North to 
Chevy Chase Lake, a distance of three miles, nor is there 
anv business structure contained in said territorv; there 
is no such business structure nor apartment house on the 
East side of Connecticut Avenue South of Northampton 
Street for a distance of about half a mile; with the excep¬ 
tion of parcel 38/3 as aforesaid the building sites immedi¬ 
ately contiguous upon Chevy Chase Circle are entirely 
built up; the structures thereon consist of two churches, 
three costly private residences and one apartment house; 
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the apartment house aforesaid is located Easj of Chevy 
Chase Circle between Patterson Street and Western Ave¬ 
nue and faces on Patterson Street, and sets far! back from 
the Circle. It occupies the only plat of ground in that 
vicinity which is not subject to the restrictive! covenants 
hereinabove referred to. Chevy Chase Circle is! one of the 
beauty spots of the National Capital; and the j owners of 
the property abutting thereon and located ndar thereto 
have all bought their properties and built thereon upon the 
understanding and agreement and with the expectation that 
with the exception of the only piece of ground upon which 
the apartment house aforesaid is erected, no busi- 
36 ness or apartment house could encroach thereon. 

25. With tlie exception of the apartment house on 
Patterson Street as hereinabove mentioned there;is no busi¬ 
ness structure nor apartment house on any of; the seven 
streets radiating from Chevy Chase Circle except on Con¬ 
necticut Avenue, where on the Western side thej-eof South 
of Northampton Street there are business iproperties 
located. 

26. These defendants aver upon information jand belief 
that the deeds of conveyance by which the titlejs to all of 
the aforesaid properties were passed, with thei exception 
of the one parcel containing the apartment house East of 
Chevy Chase Circle as aforesaid, contained like j covenants 
and restrictions as those hereinabove describee}; that all 
of said properties for many blocks radiating frjom Chevy 
Chase Circle were originallv owned bv The Chew Chase 
Land Company and that said covenants and restrictions 
were, pursuant to a common understanding and agreement, 
between it and the various purchasers of said properties, 
inserted in the deeds aforesaid; that prior to the purchase 
of said properties by the various purchasers thereof the 
latter were solicited by the said Land Company to purchase 
their respective holdings upon the representations and in¬ 
ducement then made to them that all of said territory would 
be developed and maintained as a select residential section, 
entirely free from any commercial enterprises I or struc¬ 
tures of any kind or description, and that this general plan 
or scheme would be maintained in all subsequent deeds to 
the properties embraced within said area; and; the pur¬ 
chasers of said various properties relied upon those repre¬ 
sentations and built their residences thereon, aind would 
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not have purchased nor built their residences thereon had 
no such representations been made. 

27. On or about the fifth day of April, 1927, the defend¬ 
ant 'Walker conveyed to the defendants Gilbert M. 

37 Husted and May A. Husted a joint life estate in a 
portion of the property conveyed to the said Walker 

as hereinabove recited, said portion being* described in 
said deed as Lot Fifty-seven (57) in Square Seventeen 
Hundred and Forty-six (1746), in William H. Walker's 
subdivision as per plat recorded in Liber 81, folio 178 of 
the records of the Office of the Survevor of the District of 
Columbia. Said deed was duly recorded on the 14th day 
of April, 1927, in Liber 6056 at folio 316, one of the Land 
Records of the District of Columbia. A residence was built 
upon said Lot! Fifty-seven (57) for the family home of the 
defendants Husted, who have since and to the present time 
continuously resided therein. Said defendants were in¬ 
duced to build said residence because of the covenants and 
restrictions upon all of said parcel 38/3 and the adjoining 
properties as hereinabove recited, and would not have built 
their residence thereupon if they had supposed it would 
be possible to .erect an apartment house upon any portion 
of the property constituting the subject-matter of the bill 
of complaint herein. 

28. To dissolve the permanent injunction in said Equity 
Cause Xo. 34708, and to vacate or annul the restrictive 
covenants and conditions as hereinabove mentioned and 
as prayed in the Dill of complaint, would be in derogation 
of the rights of these defendants and of all the other owners 
of property in the vicinity of Chevy (’base Circle; it would 
be in violation of the aforesaid representations, in viola¬ 
tion of the aforesaid general plan or scheme by which 
Chevy Chase was laid out and developed and the lots 
therein sold, and would cause irreparable injury and dam¬ 
age to the purchasers thereof, including these defendants, 
bv rendering the ground owned bv them as aforesaid and 
the home erected upon a portion thereof less desirable and 
unsuitable for use as a home, and greatly impair their quiet 
and peaceable enjoyment of the same and their reasonable 

and proper use thereof; the said property would 

38 greatly depreciate in value; the defendants Husted 
would be greatly annoyed and made uncomfortable in 

the use of said home and would be impelled to move there- 
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from in order to find a residence where they w^uld not be 
annoyed by the proximity of business and | apartment 
structures. 

And having fully answered these defendants!pray to be 
hence dismissed with their reasonable costs in |this behalf 
most unjustlv sustained. 

WILLIAM II. WALKER. 
GILBERT M. HIJSTED. 

W. H. W. 

MAY A. 1IUSTED. 

W. H. W. 

WALTER C. CL E PH AXE, 

J. WILMER LATIMER, 

GILBERT L. HALL, 

' i 

C. | 

Attorneys for Defendants, 

William. II. Walker , Gilbert M. 

IIlisted and May A. IIlisted. 

District of Columbia, ss: 

i 

I, William II. Walker, being 1 first duly swoijn, on oath 
depose and sav, that I am one of the defendants who has 
signed the foregoing* and annexed answer; tljuxt I have 
carefully read the same and am familiar with t|ie contents 
thereof and that the matters and things therein stated I 
verily believe to be true. 

WILLIAM II. WALKER. 


Subscribed and sworn to before me this 15th dav of 


October, 1930. 
[seal.] 


JOHN H. IIOLMEjAl), 

Notary Public, D. C. 


39 Separate Answer of the Defendant Ch'pvy Chase 

Land Company. 

Filed October 33, 1930. I 

Ak jgc ;V; j 

For answer to the Bill of Complaint or so much and such 
parts thereof as this defendant is advised it is! necessary 

3—6114a 
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and proper for it to make answer unto, answering the same 
tins defendant says: 

1. This defendant admits the allegations of Paragraph 1 
of the Bill of Complaint: 

2, to 5. This defendant admits the filing of the Bill of 
Complaint in Equity Cause No. 34.708, by Thomas A. Poole 
and wife against this defendant, referred to in paragraphs 
2, 3. 4 and 5 of said Bill, hut for greater certainty refers 
to the original pleadings filed in said cause, and if the same 
be material prays leave to refer to and read the same at 
the hearing of this cause; 

6, and 7. This defendant denies the allegations of Para¬ 


graphs 0 and 7 of said Bill of Complaint: 

8. This defendant denies the allegations of Paragraph 8 
of said Bill of Complaint: 

9. This defendant has no personal knowledge as to the 
conveyance of Lot 37, Square 1865. from Thomas A. Poole 
and wife to the defendant, Ellen McKevnolds. It admits 
that Northampton Street has been opened through a por¬ 
tion of Parcel 28'3 leaving a small corner of what formerly 
was a part of said Parcel 38/3 to the south of said Street 
and the greater portion of the remainder of said Parcel to 
the north of said Street. It denies that said Lot 19, in 
Square 1860, has been re-subdivided as set out in said 
Paragraph hut admits that said Lot has been re-numbered 
by the assessor of the District of Columbia for the pur¬ 
poses of taxation and assessment. It does not admit 

40 the other allegations contained in said Paragraph, 
except that it admits that it conveyed said Lot 19, in 
Square I860, which is south of said Northampton Street 
and facing on Connecticut Avenue to Edward II. Jones and 
(Jiarles A. Jones: 

10. This defendant has no sufficient personal knowledge 
to enable it to admit or deny the allegations of Paragraph 
10 relating to the filing of petition in said Equity Cause 
34.708, by Edward H. Jones and Charles A. Jones, or of the 
action taken thereon bv this Court. Tt refers for greater 
certainty to tin* original of said pleadings as the best evi¬ 
dence of the contents thereof. The other allegations of 
said Paragraph 10 are admitted to be substantially correct 
as therein set forth, but this defendant avers that the busi¬ 
ness properties mentioned and referred to in said Para¬ 
graph and located on Connecticut Avenue, for several 


CHEVY CHASE LAND CO., ETC., ET AL 


35 


squares running south from Northampton Street, were on 
properties not subject to the restrictive covenants which 
were imposed upon the section north of Northampton Street 
known as Parcel 38/3 and hereinafter more ^particularly 
referred to: 

11, and 12. This defendant lias no sufficient knowledge to 
enable it to admit or deny the allegations of Paragraphs 11 
and 12 of said Bill of Complaint; j 

13, and 14. This defendant admits that it conveved to the 
plaintiffs, William P. Kenealv and Florence C. Kenealv, his 
wife, and to the plaintiffs, Henry H. Byrne and Joanna H. 
Byrne, his wife, the parcels of land mentioned and described 
by metes and bounds in said Paragraph 13 of sriid Bill, and 
located in Parcel 38/3, but avers that each of said deeds 
contained the restrictive covenants and agreements running 
with the land as set out in Paragraph 14 of ^aid Bill of 
Complaint, and for the purpose of binding the! purchasers 
of said land by said covenants, they, the purchasers and 
grantees, signed and sealed said deeds |in their re- 
41 spectivc names: 

15, and 16. This defendant admits tliej allegations 
of Paragraphs 15 and 16; 

Further answering said Paragraphs, this defendant avers 
that all of* said tract of land known for purposes of assess¬ 
ment as Parcel 38/3 originally belonged to this defendant, 
and that it has from time to time sold to various persons 
portions thereof, so that at the present time this defendant 
does not own any of said parcel except a small triangle and 
a small strip of land, both constituting background or alley 
property as said parcel is now subdivided. Tjn all deeds 
conveying any portion of said parcel 38/3 this defendant, 
pursuant to a general understanding and agreement with 
the purchasers of any portion of said parcel, incorporated 
therein identicallv the same covenants and ‘agreements 

• i 

running with the land which are set forth in;Paragraph 
14 of the Bill of Complaint as having been incorporated in 
the deeds of the respective plaintiffs, so that all Owners and 
purchasers of said parcel took title to their respective hold¬ 
ings, subject to the same covenants and agreements run¬ 
ning with the land as were set out in the plaintiffs’ respec¬ 
tive deeds; 

17. This defendant denies that conditions in) the neigh¬ 
borhood of said Parcel 38/3 have steadily grown worse for 
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residential purposes since the filing of the petition by Ed¬ 
ward II. Jones and Charles A. Jones in said Equity Cause 
34,708. It avers the fact to be that since the filing of said 
petition at least one residence has been built on a portion of 
said parcel, and it is advised that the owners of building 
sites in said Parcel 38/3 are entitled to stand upon the cove¬ 
nants contained in their deeds if they so desire, irrespec¬ 
tive of any re-zoning* of said property, and object to the 
use of anv of the propertv included in said Parcel 38/3 for 
apartment house or business purposes; 

18. This defendant denies the allegations of Para- 
42 graph 18 of said Bill of Complaint: 

19. Defendant believes that the allegations set out 
in Paragraph 19 of the Bill of Complaint are substantially 
correct but this defendant has been advised that the same 
are not material: 

20. Tliis defendant denies the allegations of Paragraph 
20 of said Bill of Complaint: 

21. This defendant on information and belief admits the 
allegations of Paragraph 21 of said Bill: 

And having fully answered this defendant prays to be 
hence dismissed with its reasonable costs. 

CHEVY CHASE LAND COMPANY OF 
MONTGOMERY COUNTY. MARYLAND, 
By EDWARD J. STELLWAGEN, 

I President . 

I, Edward J. Stellwagen, do solemnly swear that I 

have read Ihe foregoing answer hv me subscribed as Presi- 

dent of the Chevy Chase Land Company of Montgomery 

Countv, Marvland, and know the contents thereof: that the 
• • 

matters and things therein set forth on personal knowledge 
are true, and those things stated on information and belief 
I believe to be true. 

! EDWARD J. STELLWAGEN. 

Subscribed and sworn to before me this 23rd dav of Octo¬ 
ber, A. I).. 1930. 

[seal.] LOUISE F. DYER, 

Notanj Public . D. C. 

HAMILTON & HAMILTON, 

GEORGE E. HAMILTON, Jr., 

Attorneys for Chevy Chase Land 

Company of Montgomery County . Maryland. 
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It appearing to the Court that the defendants Ellen 

McRevnolds and Oscar II. Robev have been dulv served 
• *■ | 

with process issued in the above entitled cause but they 
have not entered their appearance therein nor has either 
of them done so, though the time limited therefor has ex¬ 
pired, it is thereupon by the Court this 16th dap of April, 
A. I). 1931, adjudged, ordered and decreed that the bill be, 
and the same hereby is, taken for confessed as against the 
said defendants Ellen McRevnolds and Oscar !H. Robev, 
and as against each of them. 

JENNINGS BAILEY, 

! Justice. 


Joint and Several Answer of Interveners , Ruth 

and Cyril J. Smith. 

Filed Mav 1, 1933. 


G. Dunlop 


Ruth G. Dunlop and Cyril J. Smith, intervening defend¬ 
ants, answering the bill of complaint, come and say: 

1. The averments of Paragraph 1 are admitted. 

2. In answer to paragraphs 2, 3, 4, 5, 6 and 7 these de¬ 
fendants admit that Thomas A. Poole and Euphemia P. 
Poole filed their original bill in this Court in pause No. 
34,708 on the Equity Docket, and beg leave to rdifer to the 
said record for a correct statement of the contents of anv 
of the paragraphs and prayers of said Dill or thejtestimony 
taken on the hearing of the cause, and for the [decree en¬ 
tered in said cause, and insofar as the above paragraphs 
of the bill mav differ therefrom, tlicv are denied.! 

* *■ i 

3. The averments of paragraph 8 are denied. 

44 4. Answering paragraph 9 of the bill,j these de¬ 

fendants admit the opening of Northampton Street 
from Connecticut Avenue westwardlv to 39th Street, leav¬ 
ing a small corner of what formerly was parcel 38/3 to the 
south of said street, and the greater portion of the re¬ 
mainder of said parcel to the north of Northampton Street. 
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Tliev have no knowledge of the remaining averments of 
paragraph* 9 and, if deemed material, call for strict proof 
thereof. 

5. In answer to paragraph 10 of the bill, they admit that 
on April 28, 1927, Edward 11. Jones and Charles A. Jones 
filed in Equity Cause Xo. 34,708 their petition to modify the 
permanent injunction theretofore secured; that insofar as 
paragraph 10 purports to recite averments of the said peti¬ 
tion, tliev are believed to be substantiallv correct but for 
» • 

greater certain!v defendants refer to the record of said 
cause as the best evidence of the exact contents thereof, 
and insofar as the averments of paragraph 10 may differ 
therefrom, tliev are denied. The remaining averments of 
paragraph 10 are believed to be correct. 

0. In answer to paragraph 11, the defendants admit the 
filing of the plat with said petition as alleged. They neither 
admit nor deny that the plat correctly shows the character 
of the parcel 38/3 at the time of the injunction decree in 
Equity Cause Xo. 34,708. They do not admit the mate¬ 
riality or relevancy of said plat in this cause. 

7. In answer to paragraph 12, defendants admit, on in¬ 
formation and belief, the averments thereof, but for greater 
certainty refer to the entire record of said Equity Cause 
for an exact statement of the contents thereof. 

8. In answer to paragraph 13, defendants admit the aver¬ 
ments thereof, except for certain typographical errors in 
the alleged copies of deeds in the thirteenth paragraph 

mentioned as Exhibits 2 and 3. Because of said typo- 
45 graphical errors these defendants insist upon strict 
proof of the deeds. 

9. The averments of the 14th paragraph of the bill of 
complaint are believed to be true but for greater certainty 
reference is prayed to the deeds therein referred to. 

10. The averments of the 15th paragraph of the bill of 
complaint are admitted. 

11. These defendants are not advised and therefore 
neither admit nor deny the averments of the 16th para¬ 
graph, but demand strict proof if deemed material. They 
are advised and aver that it is immaterial to their rights 
in this cause whether the property mentioned in paragraph 
16 is so zoned bv the Zoning Commission of the District of 
Columbia as to permit the erection of apartment houses. 
Thev aver that, as hereinafter recited, bv virtue of the 
covenants in the deeds to the various property holders 
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hereinafter mentioned, apartment houses and business 
structures can not he legally erected on the said lots of 
these plaintiffs or defendants. They aver further that 
plaintiffs and their agents or others have filed! within the 
past several years one or more petitions to ljczonc that 
part of parcel 38/3 lying north of Northampton iStreet and 
that after extended hearings the Zoning Commission of the 
District of Columbia has denied each of such petitions, the 

last denial being on the day of -, 1933. Reference is 

prayed to the record of said cases before the Zoning Com¬ 
mission as to the status of said property under jthe Zoning 
Laws of the District of Columbia. 

12. In answer to paragraph 17 these defendants deny 
that conditions in the neighborhood affecting thg plaintiffs’ 
property have grown worse for residential purposes since 
the filing of the petition by Edward H. Jones and Charles 
A. Jones. Tliev aver that none of the buildings referred 
to in paragraph 17 are constructed upon property contain¬ 
ing building-restrictive covenants. They further 

4b aver that anv changes in conditions which occurred 
prior to November 13, 192b, the date plaintiffs pur¬ 
chased their property, are not material in so far as the 
plaintiffs seek to vacate, cancel or annul the covenants re¬ 
stricting the use of their land contained in their deeds 
which plaintiffs signed and sealed and became bbund by. 

13. In answer to paragraph 18 these defendants deny 
that the alleged parking and traffic render the property of 
the plaintiffs entirely unsuitable for residence! purposes. 
These defendants aver that the charged injury t6 the prop¬ 
erty of plaintiffs due to traffic and parking is po greater 
than tin* injury and damage to them which will result in the 
same way as a consequence of the vacating of the injunc¬ 
tion or cancelling of the restrictive covenants. The differ¬ 
ence between the situation of the parties is and would be 
that plaintiffs seek to break a covenant they voluntarily 
entered into and defendants seek to maintain tlije covenant 
on the faith of which tliev bought. Thev invite! the atten- 
tion of this Court to the fact, as alleged in the ijill of com¬ 
plaint, that onlv a few vcars ago, to-wit, on thb 13th dav 
of November, 1926, the plaintiffs purchased their!said prop¬ 
erties bv deeds containing covenants and agreements run- 
ning with the land which forbid the erection on said prem¬ 
ises of business structures or apartment houses,!or the use 
of buildings thereon for such purposes, and that as evi- 
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dcncc of their acquiecence in said covenants the said plain¬ 
tiffs signed tlie said deeds, as will appear by copies attached 
to the bill of complaint and marked Plaintiffs’ Exhibits 2 
and 3, respectively. 

14. In answer to paragraph 19 of the bill these defend¬ 
ants admit that the averments are substantiallv correct, 
but tliev are advised that said averments are immaterial. 
They further aver that practically all of the.improvements 
set forth had been made at the time plaintiffs purchased 

their lots and there has been no material change 
47 since. They further aver that all of the improve¬ 
ments are on the west side of Connecticut Avenue 
south of Northampton Street and upon noil-restricted land 
and that there has been no change within the large re¬ 
stricted area referred to hereinafter and there has been no 
violation of the like covenants conveying said properties 
within the restricted area. 

15. These defendants denv the truth of the averments 

i • 

of the 20th paragraph of tlie bill. 

lb. These defendants admit the truth of the averments 
of the 21st paragraph of the bill. 

17. For further answer to the bill these defendants al¬ 
lege that, as shown in their motion to be allowed to inter¬ 
vene, now referred to and made a part hereof, each of them 
is the owner of lots of land formerlv belonging to the Chew 
Chase Land.Company and a part of a general parcel of 
land all of which, including the defendants’ land, was con¬ 
veyed by the Chevy Chase Land Company to defendants 
and many other persons, with like building-restrictive 
covenants running with the land. That such covenants as 
are contained in defendants' deeds and in the deeds to the 
other property are substantially like the restrictive cove¬ 
nants found in plaintiffs' deeds, and that they prohibit, 
among other uses, the erection on the several lots, includ¬ 
ing plaintiffs’, of business or apartment houses. Evidence 
will be produced at the hearing showing the area of the 
land covered by the restrictive covenants. The land was 
sold to plaintiffs and others for homes under the repre¬ 
sentation that the land was restricted as above set forth. 
Defendants and other property holders will be seriously 
and permanently damaged if the restrictive covenants are 
set aside as to plaintiffs’ land or as to any other parcel of 
the land covered by the like restrictions and a part of the 
same general scheme covering that locality. 
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48 It is true that on the west side of Connecticut 
Avenue and south of Northampton Street there are 

several blocks of business property. The first block south 
of Northampton Street was devoted to business property 
and all except a small triangle of land, as heretofore ex¬ 
plained, was not covered by the building restrictions and 
was devoted to business purposes at the timd the plain¬ 
tiffs purchased their land in 1926. The further develop¬ 
ment for business purposes of the second and third blocks 
on the west side of Connecticut Avenue from Northampton 
Street had not made plaintiffs’ property less desirable for 
residence purposes. The development of plaintiffs’ prop¬ 
erty for business purposes would to as great an Extent dam¬ 
age the defendants and their property as it is claimed the 
present development south of Northampton Street has dam¬ 
aged plaintiffs’ property, since the distance frojm the pro¬ 
posed business improvements on plaintiffs’ property would 
be not materially, if anv, greater than the distance from 
plaintiffs’ property to the present improved business dis¬ 
trict south of Northampton Street. 

i 

From Northampton Street north to Chevy Chase Lake 
there are not any business premises. As aveCred in the 
bill and as shown by Cause No. 24,70S, an effort; was made 
in 1916 to construct a business establishment on said parcel 
3S/3. As further shown, the Court enjoined the defendants 
in that cause from building, constructing, erecting or com¬ 
pleting the partially erected building or structure, etc., that 
decision being affirmed on the 3rd of March, 1919, in an 
opinion reported in 48 App. 1). C., page 400. 

It was following that decision that the defendant in that 
case, the Chevy Chase Land Company, conveyed to plain¬ 
tiffs and inserted in the deed to them the restrictive cove¬ 
nants complained of in the bill. Plaintiffs bougljt with full 
knowledge that the land they were acquiring was 

49 subject to the restrictions set forth. There have been 
no such changes in conditions as would j justify or 

warrant the sotting aside* of said covenant. There always 
has to be a line drawn somewhere between tlije business 
district and the residential district. The covenants in the 
deeds, it is averred, properly draw that line and include 
in the restricted area plaintiff's’ property. It jLs averred 
that the restrictive covenants are valuable to the! numerous 
home owners who bought in reliance thereon. It| is further 
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averred that changes in conditions outside that area are 
not material to this litigation. 

It is further averred that this is not a suit asking the 
aid of the Equity Court to enforce a building restriction, 
in which event the Equity Court might deny the relief 
sought if the evidence justified, but defendants are advised 
and believe and therefore aver that the rule of changed 
conditions does not permit these plaintiffs or certain of 
the defendants themselves upon whom the restriction rests, 
to bring an action to quiet title against a contractual obliga¬ 
tion: that contractual obligations do not disappear as cir¬ 
cumstances change; it is only the granting of equitable re¬ 
lief that is affected bv changed conditions. It is therefore 
averred that the changed conditions set forth in the bill of 
complaint are not material and would not justify the relief 
prayed for. 

18. To dissolve the permanent injunction in said Equity 

Cause No. 34,708, and to vacate or annul the restrictive 

covenants and conditions as hereinabove mentioned and as 

prayed in the bill of complaint, would be in derogation of 

the rights of these defendants and of all the other owners 

of property in the vicinity of Chevy Chase Circle: it would 

be in violation! of the aforesaid general plan or scheme by 

which Chevy Chase was laid out and developed and the lots 

therein sold, and would cause irreparable injury and 

50 damage to the purchasers thereof, including these 

defendants, by rendering the ground owned by them 

as aforesaid and the home erected upon a portion thereof 

less desirable and unsuitable for use as a home, and greatly 

impair their quiet and peaceable enjoyment of the same and 

their reasonable and proper use thereof: the said property 

would greatly depreciate in value; the defendants would 

be greatly annoyed and made uncomfortable in the use of 

said home and would be impelled to move therefrom in 

order to find a; residence where thev would not be annoved 

%> » 

by the proximity of business and apartment structures. 

And having fully answered these defendants pray to he 
hence dismissed with their reasonable costs in this behalf 
most unjustlv sustained. 

RUTH G. DUNLOP. 
CYRIL J. SMITH. 

S. R. PRINCE, 

SYDNEY R. PRINCE, Jr., 

Attorneys. 
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District of Columbia, ss: 

I, Ruth G. Dunlop, being first duly sworn, on <j>ath depose 
and say, that I am one of the defendants who has signed 
the foregoing and annexed answer; that I havie carefully 
read the same and am familiar with the contents thereof 
and that the matters and things therein stated t verily be¬ 
lieve to be true. 

RUTH G. DUNLOP. 

i 

i 

Subscribed and sworn to before me this 7 dav of April, 
1933. ; 

[seal.] EZRA TROiTII, 

Notary Public, I). C. 
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Findings of Fact and Conclusions of La\ic. 


Filed June 12, 1933. 


I. Findings of Fact. 


The Court finds: i 

i 

1. That on November 13, 192b, the Chevy Chase Land 
Company conveyed to William P. Kenealv and wife certain 
property now known as Lot 808, Square I860, ajnd on the 
same date conveyed to Henry II. Byrne and wife certain 
property known as Lot 809, Square I860, and Lot 808 fronts 
66.03 feet on Chew Chase Circle and extends down! Connect i- 

" i 

cut. Avenue on the West -die thereof a distance of 1112.23 feet. 
Lot 809 is contiguous to Lot 808 and extends Southwardly 
from the South line of that lot with a frontage o|f 120 feet 
on Connecticut Avenue. Both of the said lots a[re a part 
of the parcel of land formerly known as “Parcel |38/3”. 

The deeds to Kenealv and wife contained the jfollowing 
covenant and restrictive building provision: 

“In consideration of the execution and delivery of this 
deed the said parties of the second part, for themselves 
and for each of them, for their and each of their heirs and 
assigns, do hereby covenant and agree to and I with the 
said party of the first part, its successors and assigns (such 
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covenants and agreements to run with the land), as fol¬ 
lows, to wit : 

1. That all houses erected upon said described land and 
premises shall be built and used for residence purposes 
exclusively, except stables, carriage-houses, garages, sheds 
or other outbuildings for use onlv in connection with such 
residences; and that no trade, business, manufacture or 
sales, or nuisances of any kind shall be carried on or per¬ 
mitted upon said premises. 

2. That no stable, carriage-house, garage, shed or out¬ 
building shall be erected except on the rear of said prem¬ 
ises; that both the Connecticut Avenue and Chew Chase 
Circle lines of said premises shall be considered the front 
lines thereof. 

3. That no apartment house or apartment houses shall be 
erected thereon. 

4. That no dwelling-house shall be erected on said 
52 premises at a cost less than $5,000. 

5. That onlv one dwelling-house shall lie erected on 
said described land and premises; and that only a detached 
dwelling-house shall be erected on said land and no semi¬ 
detached dwelling-house or houses in rows shall be erected 
thereon." 

The said deeds to Kenealv and wife also contain the 
following clause: 

“In evidence of their intention to be bound bv the fore- 
going covenants and agreements, the said parties of the 
second part have hereunto set their hands and seals.” 

The deed to Byrne and wife contained the same pro¬ 
visions as that to Kenealv and wife above quoted except 
that the clause “that both the Connecticut Avenue and 
Chevy Chase Circle lines of said premises shall be con¬ 
sidered the front lines thereof”, was omitted from para¬ 
graph numbered 2 of the Byrne deed. 

2. Lot 37, in Square 18(55 is situated directly opposite 
Parcel 38 3 on the east side of Connecticut Avenue. It 
was conveyed to Thomas A. Poole and Euphemia P. Poole 
by deed dated October 30, 1909, from Chevy Chase Land 
Company. This deed contained the following: 

“In consideration of the execution of this deed, the said 
parties of the second part, for themselves and for each of 
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them, and for their and each of their heirs arid assigns, 
hereby covenant and agree with the said party Of the first 
part, its successors and assigns (such covenants and agree¬ 
ments to run with the land), as follows: 

1. All houses upon premises hereby conveyed shall be 
built and used for residence purposes exclusively, except 
stables, carriage houses, sheds, or other outbuildings, for 
use in connection with such residences, and no trade, busi¬ 
ness, manufacture or sales, or nuisances of any kind, shall 
be carried on or permitted upon said premises. 1 

2 . That no structure shall be erected on saic^ premises 
within 15 feet of the south line of Oliver Street, except such 
as are allowed under ihe building regulations of the Dis¬ 
trict of Columbia, and no stable shall be erected except 
on the real* of said promises. 

3. That no apartment house or apartment hojuses shall 

be erected thereon. 

53 4. That no dwelling house shall be erected on said 

premises at a cost of less than Five Thousand 
Dollars. 

5. In evidence of their intention to be bound bv the fore- 
going covenants and agreements, the parties of tjhe second 
part have hereunto set their hand and seal.” 

i 

I 

Said Lot 57, in Square 1SG5, is now owned by fclllen Mc- 
Keynolds, who acquired same by mesne conveyance from 
said Pooles. 

3. Thomas A. Poole and Fnphemia P. Poole, oil Novem¬ 
ber 7, 191G, filed a bill in equity in the Supreme j Court of 
the District of Columbia, which was designated gs Equity 
No. 34,708, against the Chevy Chase Land Company, seek¬ 
ing an injunction against the construction of aj business 
building on said Parcel 38/3. On May 3, 1917, thejSupreme 
Court of the District of Columbia granted a permanent 
injunction. On March 3, 1919, the Court of Appeals of the 
District of Columbia affirmed the permanent ill junction. 
(48 App. D. C. 400.) The said permanent injunction was 
in the words and figures following: 

i 

“This cause having come on for hearing upon the 
Amended Bill of Complaint and the answers thereto; and 
evidence having been taken, heard, and considered in sup¬ 
port of the same; and argument of counsel for plaintiffs 
and defendants having been heard upon said pleadings and 


j 

i 
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evidence, and considered; and it appearing to the satis¬ 
faction of the Court that the rights of the plaintiffs are 
such as to entitle them to the relief prayed, it is, by the 
Court, this, the 3d day of May, A. D. 1917, 

Adjudged, Ordered and Decreed That the defendants, 
The Chevy Chase Land Company of Montgomery County, 
Maryland, and Sanitary Grocery Company, Incorporated, 
their agents, servants, employees, successors, and assigns, 
be, and each and all of them are hereby permanently en¬ 
joined and restrained from building, constructing, erecting, 
or completing the partially erected building or structure 
alleged in the Original and Amended Bills of Complaint 
herein to be in course of erection bv the defendant The 
Chevy Chase Land Company of Montgomery County, 
Maryland, for the use and occupation of the defendant 
Sanitary Grocery Company upon the certain piece or 
parcel of land known and designated upon the land records 
of the District of Columbia as parcel 38/3 (38 over 3); 

And It is Further Adjudged, Ordered, and De- 

54 creed That the defendant The Chew Chase Land 

* 

Company of Montgomery County, Maryland, or its 
agents, servants, employees, successors, and assigns shall 
forthwith remove or cause to be removed from said parcel 
38 3 tin* building or structure alleged in the Original Bill 
of Complaint and the Amended Bill of Complaint to have 
been begun, and appearing from the evidence adduced to 
have been partly erected after the filing of said Bill of 
Complaint and Amended Bill of Complaint, and the service 
on the defendant of the Rule to Show Cause issued thereon, 
and which now remains uncompleted. 

And It is Further Adjudged, Ordered, and Decreed That 
the cost of this cause be taxed against the defendant The 
Chevy Chase Land Company of Montgomery County, 
Marvland. From the foregoing decree, the defendants, bv 
their attorneys, in open court, pray an appeal to the Court 
of Appeals of; the District of Columbia, which is hereby 
allowed, and the bond for costs on appeal is fixed at 
$ 100 . 00 .” 


4. The defendants William II. Walker,Gilbert M. 1 lusted, 
and May A. Rusted are the owners of Lot 56 as shown 
on a plat recorded in Liber 72 at page 26 of the Records 
of the Office of the Surveyor of the District of Columbia. 
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* 

i 
I 

This lot was deeded to William H. Walker byj the Chevy 
Chase Land Company of Mont gomery County, j Maryland, 
in a deed dated April 21, 1926. This lot is comprised of 
land which was a part of the tract formerly j known as 
“Parcel 38/3”. It has a frontage of 67.24 feet] on Chevy 
Chase Circle and runs westwardly along Westejrn Avenue 
for a distance of 202.78 feet. This deed contains the fol¬ 
lowing covenants: 

“1. All houses upon the premises hereby conveyed shall 
be built and used for residence purposes exclusively, ex¬ 
cept stables, carriage-houses, sheds, or other outbuildings, 
for use in connection with such residences, andj no trade, 
business, manufacture or sales or nuisance of| any kind 
shall be carried on or permitted upon said premises; 

2. That no structure shall be erected within tjhirty (20) 
feet of the line of Western Avenue, except spell as are 
allowed under the Building Regulations of the district of 
Columbia; and no stable shall be (‘reeled except on the 
roar of said promises; 

2. That no Apartment House or Apartment Houses shall 
be c*rected thereon— 

4. That no dwelling house shall be (‘reeled on said prem¬ 
ises at a cost less than Five thousand (5,000) i dollars— 

5. That houses in rows or semi-detached houses 
of) shall not be erected on said land. 

i 

In evidence of his intention to be bouijid bv the 
foregoing covenants and agreements, the party df the sec¬ 
ond part has hereunto set his hand and seal.” 

I 

i 

5. The intervener Ruth (J. Dunlop is the ownjer of the 
house and lots designated as Xo. 2752 Oliver Street, North¬ 
west, Washington, D. C., the lots being known as Nos. 38 
and 39, in Square 1865, “Chevy Chase, D. C., a subdivision 
made by the Chevy Chase Land Company as per plat re¬ 
corded in. Liber Countv 21, folio 49.” No. 3752 Oliver 
Street lies immediately east of the said Poole lot, Separated 
therefrom by an alley. Title was acquired by deed from 
Charles Conard and Dora Allen Conard, dated ; June 24, 
1938, conveying title “subject to certain covenants and re¬ 
strictions of record.” Said Charles Conard and Dora 
Allen Conard acquired title from the Chevy Chase Land 
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Company by deed dated July 13,1908. This deed contained 
file following restrictive building covenants: 


“In consideration of the execution of this Deed, the said 
parties of the second part, for for themselves and for their 
& each of their heirs and assigns, hereby covenant and 
agree with the said party of the first part, its successors 
and assigns (such covenants and agreements to run with 
the land), as follows: 1. All houses upon the premises 
hereby conveyed shall he built and used for residence pur¬ 
poses exclusively, except stables, carriage-houses, sheds, or 
other out buildings, for use on connection with such resi¬ 
dences. and no trade, business, manufactuer or sales or nui¬ 


sance of any kind shall be carried on or permitted upon 
said premises. 2. That no structure shall be erected within 
fifteen (lb) feet of the front or street line of said premises, 
except such as are allowed under the Building Regulations 
of the District of Columbia; and no stable shall be erected 
except on the rear of said premises. 3. That no Apart¬ 
ment House or'Apartment Houses shall be erected thereon. 
4. That no dwelling house shall be erected on said premises 
at a cost loss than thirty five hundred (3500) Dollars. In 
evidence of their intention to he bound bv the foregoing 

• O Co 

covenants and agreements, the parties of the second part 
have hereunto set their hands and seals.” 


(>. The intervener Cyril J. Smith is the owner of Lots 27 
and 28 in Square 1804, “Chevy Chase, D. C.’\ as per plat 
recorded in Liber County Xo. 21, Folio 49, of the 
50 records of the office of the Survevor of the District 
of Columbia, which property is known as Xo. 3781 
Oliver Street, X. W„ and is situated on the northeast cor¬ 
ner of Connecticut Avenue and Oliver Street, directly- 
across said avenue from Parcel 38/3, and is located in 
Chevy Chase, D. C., a subdivision made by the Chevy Chase 
Land Company. 

Cyril J. Smith is the owner of the above described prop- 

ertv bv inheritance from his father, James Francis Smith. 
• • • 

James Francis Smith acquired title to the above described 
premises by deeds from Arthur P. Steward and Eleanor M. 
Steward, dated September 15, 1910. The former conveyed 
Lot 28 and the latter conveyed Lot 27. These grantors 
purchased their respective lots from the Chevy Chase Land 
Company, Arthur P. Steward by deed dated January 14, 
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1909, and Eleanor M. Steward by deed dated (February 13, 
1908. The deed from the Chevy Chase Land Company con¬ 
veying said Lot 27 contains the following restrictive cove¬ 
nants: 

“In consideration of the execution of this deed, for said 
party of the second part, for herself and for lier heirs and 
assigns, hereby covenants and agrees with the said party 
of the first part, its successors and assigns, (suich covenants 
and agreements to run with the land), as follows; 1. All 
houses upon the premises hereby conveyed sjiall be built 
and used for residence purposes exclusively] except sta¬ 
bles, carriage-houses, sheds, or other out-buildings for use 
in connection with such residences, and no trajde, business, 
manufacture or sales or nuisance of any kind ishall be car¬ 
ried on or permitted upon said premises. 

2. That no structure shall be erected within] fifteen (15) 
feet of the Oliver Street line of said premises; except such 
as are allowed under the Building Regulations of the Dis- 

i v. i 

trier of Columbia, and no stable shall be erected except on 
the rear of said premises. 

3. That no apartment house or apartment Rouses, shall 
be erected thereon. 

4. That no dwelling house shall be erected on said prem¬ 
ises at a cost less than Five Thousand (5,000)! dollars. In 
evidence of her intention to be bound by the forjegoing cove¬ 
nants and agreements, the party of the;second part 

57 has hereunto set her hand and seal.” 

The deed from the Chevy Chase Land Compjany convey¬ 
ing said Lot 28 contains identically the same restrictive 
covenants as the deed conveying Lot 27, except jtliat restric¬ 
tion numbered two in the last mentioned deed Js worded as 
follows: “That no structure shall be erected within fifteen 
(15) feet of the front or street line of said premises except 
such as are allowed under the Building Regulations of the 
District of Columbia, and no stable shall be erected except 
on the rear of said premises,” and restriction numbered 
four provides, “That no dwelling houses” instead of 
“house”, “shall be erected on said premises ar a cost less 
than Five thousand (5,000) dollars”. j 

7. On the 7th day of April, 1897, the Chevy Chase Land 
Company conveyed to the District of Columbia the entire 

4—6114a 
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front on the Eastern side of Connecticut Avenue between 
McKinley and Northampton Streets for a public school 
building which was erected upon said property. This deed 
was without restriction of anv kind. At the time of the 
said conveyance this land was a part of an unsubdivided 
tract, not subject to any restrictions and the conveyance 
thereof to the District of Columbia was without restric¬ 
tions. 

On the 18th dav of Februarv, 1908, the Chew Chase Land 
Company conveyed the property fronting on the East side 
of Chew Chase Circle between Patterson Street and West- 


ern Avenue, consisting of ‘20,000 square feet, without re¬ 
striction of any kind. This property was never included 
in the “Chew Chase, 1). C.” subdivision which was made 
subsequent to the sale thereof to Jessie Xewlands Eldridge. 

On the — day of-, 19-, the Chevy Chase Land Com¬ 

pany conveyed to Edward 11. Jones and Charles A. Jones. 

Lot Nineteen (19) in Square I860, on the western 
58 /ride of .Connecticut Avenue immediately south of 
Northampton Street without restrictive covenants 
of anv kind. 

8. The Chevy (’base Land Company incorporated the 
restrictive covenants in the deeds to Kenealv, Berne and 
Walker hereinbefore mentioned in order to conform with 


the decisions of this Court and of the Court of Appeals of 
the District of Columbia in the Poole case as set out in para¬ 
graph numbered three of these findings. 

9. At some date shortly prior to April 28, 1927, 
Northampton Street was cut through on the west side of 
Connecticut Avenue between Connecticut Avenue and 39th 
Street. The new street divided “Parcel 38/3”, leaving the 
major part of the parcel north of the street, and to the 
south of the street leaving a small, irregularly shaped sliver 
of old “Parcel 38/3”. This sliver measured 66.53 feet on 
Connecticut Avenue and 52.48 feet on Northampton Street 
with an area of 1,745.75 square feet. 

This sliver was thus bodied up with other land which had 
never been a pArt of “Parcel 38/3” and which had never 
been subject to restrictive covenants, in a lot designated as 
Lot 19 in Square 1860. The* said Lot 19 had a frontage on 
Connecticut Avenue of 66.53 feet, a depth on Northampton 
Street of 182.16; feet, and an area of 12,192.37 square feet. 

This Lot 19 luis been re-subdivided and is now composed 
of lots numbers 811, 812, 813 and 814. The aforesaid sliver 
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is now part of said lots numbered 811 and 812. These last 
two lots are now improved by three store buildings which 
face on Connecticut Avenue. The other two lots, 813 and 
814, are improved by three store buildings which face on 
Northampton Street. 

10. On April 28, 1927, before the erection o£ the stores 
on any part of old Lot 19, Edward H. Jones and Charles A. 
Jones filed a petition in Equity Cause No.. 34'708 seeking 
to modify the injunction insofar as it affected the 
59 sliver of “Parcel 38/3” which had been left south of 
Northampton Street, containing 1,745.75 jsquare feet. 
This petition recited that at the time of the fjling of the 
same conditions so far as the existence of business estab¬ 
lishments were concerned had so greatly changed in com¬ 
parison with what they were when decree in Equity cause 
No. 34,708 was entered that said Lot 19, in Square 1860, 
was susceptible of use for no other purpose 'whatsoever 
than a commercial one, that a dwelling if erected thereon 
could neither be sold nor rented to a desirable plass of oc¬ 
cupants because of the immediate proximity of an exten¬ 
sive, active and thriving business community, thgt the three 
blocks immediately south of Northampton Street, that is 
to say, from Northampton Street to Livingston!Street had 

become wholly commercial and there was not Ian inch of 

* 

ground that was not occupied or at least improved for 

occupancy solely for business purposes except and save 

onlv the said Lot 19, in Square I860, the business estab- 
* f 1 7 
lishments in the said three blocks including grocery stores, 

hardware stores, cleaning and dyeing establishments, drug 
stores, beauty parlors, branch dairies, notion stores, a 
moving picture house, confectionery stores, a meeting hall 
and music teaching studio, bakery and dining rooms, shoe¬ 
maker’s shop, barber shop, delicatessen storejs, Chinese 
laundry, automobile accessories store, gasoline and oil filling- 
stations, plumbing and heating shops, a bank, an arcade, a 
real estate office, a dental office, a branch postoffice, a dress¬ 
making and lingerie shop, and an electrical supply store. 
The petition further alleged that unless the petitioners 
could use this sliver the structure erected on the rest of 
old Lot 19 would “constitute an irregular and unsightly 
structure.” By order of May 13,1927, the injunction previ¬ 
ously entered affecting the whole of “Parcel 38/3” was 
adjudged to constitute a cloud on the title of the petitioners 
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to the aforesaid sliver and it was dissolved as to said 
60 sliver, in the words and figures following: 

“Adjudged, declared and decreed that, in view of 
changed circumstances and conditions detailed in the said 
petition, the permanent injunction granted by decree passed 
in the above entitled cause heretofore, to wit, on the 3rd 
day of May, A. D. 1917, constitutes a cloud upon the title 
of the petitioners to so much of Lot numbered Nineteen 
(19), in Square numbered Eighteen hundred and sixty 
(1800), in the District of Columbia, as was at the date of 
the said decree of injunction embraced within the lands 
and premises described for purposes of assessment and 
taxation as Parcel 38/3; 

And it is by the Court adjudged, ordered and decreed that 
tin* said permanent injunction be, and the same hereby is, 
dissolved, in so far as the same affects so much of Lot num¬ 
bered Nineteen (19), in Square numbered Eighteen hun¬ 
dred and sixty (1860), in the District of Columbia, as was 
at the date of the said decree of injunction embraced within 
the lands and premises described for purposes of assess¬ 
ment and taxation as Parcel 38/3.” 

11. Since November 13, 1926, the date of the purchase by 
plaintiffs of their property in “Parcel 38/3” and since the 
tiling on April 28, 1927, of the petition of Edward H. Jones 
and Charles A. Jones in said cause No. 34,708, in Equity, 
there have been no changes in buildings or the use of build- 
ings, nor any new buildings erected situated on the land 
lying on the west side of Connecticut Avenue for three 
blocks south of the sliver affected by the modification peti¬ 
tion of April 28, 1927, except remodeling and the making 
of repairs and improvements. The only physical changes 
since November 13, 1926, and since April 28,1927, affecting 
“Parcel 38/3” have consisted in the opening and improv¬ 
ing of Northampton Street and in the erection of six store 
buildings on old Lot 19, directly south of Northampton 
Street, three on the west side of Connecticut Avenue and 
three on the South side of Northampton Street. A portion 
of each of the three buildings fronting on Connecticut Ave¬ 
nue stands upon the small triangular space immediately to 
the south of Northampton Street, heretofore referred to as 
the “Sliver” of Parcel 38/3, cut off by the opening of 
Northampton Street, and as to which the injunction was 
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modified bv order of Mav 13, 1927. The; other three 

61 of these stores have been built on Lots 813 and 814, 
subdivided out of old Lot 19, and face north on 

Northampton Street. 

12. After the date of Plaintiffs’ said purchase and since 
the filing- of said petition, to wit, the 1st day ofj June, 1928, 
a cab stand for four taxi-cabs was located on Northampton 
Street just west of Connecticut Avenue, which said stand 
has been continuously maintained since said date, and at 
one time during the hearing thirteen taxicabs jwere found 
occupying the same. 

13. Since the date of plaintiffs’ said purchasje and since 
the filing of said petition, there has been an .increase in 
vehicular traffic past plaintiffs’ properties. A Count taken 
by the Bureau of Public Hoads of the Department of Agri¬ 
culture between September 30, 1931, and September 15, 
1932, showed an average of 10,661 motor vehicles passing- 
in a period of 24 hours, 444 plus per hour and! 7 plus per 
minute, and the same count showed an average between 
2:00 o’clock and 10:00 o’clock, P. M., of 5,817 for the 8 
hours, 727 per hour and 12 per minute; traffic signal lights 
were installed at the intersections of Connecticut Avenue 
with McKinley and Morrison Streets on October 11, 1928, 
and have been continuallv maintained since then] and about 
four years prior to the hearing of this cause a police officer 
was stationed and continuouslv since then has been main- 

* i 

tained at the intersection of Connecticut Avenue and Mc¬ 
Kinley Street on each school day of the week between 8:00 
and 9:00 o’clock, A. M., 12:00 o’clock noon and 1:00 o’clock, 
P. M. and 3:00 and 4:00 o’clock, P. M., for the purpose of 
protecting school children in crossing the said intersec¬ 
tion. 

14. The three blocks on the west side of Connecticut Ave¬ 
nue from Northampton Street to Livingston Street are now 
and have been since prior to the filing of the lj)ill in this 
cause wliollv commercial, business establishments therein 

being of the character recited in finding Numbered 10 

62 hereof. j 

15. Plaintiffs’ said lands and premises jhave been 
zoned by the Zoning Commission of the District of Co¬ 
lumbia for residential uses, including the erection of apart¬ 
ment houses, and they still stand so zoned, and for the whole 
length of Connecticut Avenue on both the East land West 
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sides thereof from Columbia Road on the South to Chevy 
Chase Circle on the North, a distance of about four miles, 
all properties fronting on Connecticut Avenue have been 
and are now so zoned bv the Zoning Commission of the 
District of Columbia as that the same can be used under 
its regulations and the zoning law for apartment house 
purposes. The said three blocks were never subject to re¬ 
striction of any kind except the injunction upon the 
“sliver” hereinbefore described, and were never owned by 
the Chew Chase Land Company except said Lot 19, Square 
1860. 


II. Conclusions of Law. 

The Court finds: 

1. That circumstances and conditions have not so 
changed as to warrant an adjudication that the restrictive 
covenants contained in the deeds to the plaintiffs should 
be removed either by vacating, cancelling or annulling 
the same, or otherwise. 

2. That any cloud upon the plaintiffs’ title by virtue of 
the decree of injunction passed on the third day of May, 
1917, in the equity suit hereinabove mentioned, should not 
be removed, nor should said permanent injunction be dis¬ 
solved. 

Dated this 12th dav of June, 1933. 

! * PEYTON GORDON, 

Justice. 

63 Decree Dismissing Bill. 

Filed June 12, 1933. 

• •#**#* 


This cause came on to be heard at this term, and there¬ 
upon, upon consideration thereof, it is, this 12th day of 
June, 1933, 

Adjudged, ordered and decreed that the Bill of Complaint 
be, and the same hereby is, dismissed, with costs to the de- 
fandants, and that they shall have execution therefor as 
at law. 

Bv the Court. 

PEYTON GORDON, 

Justice. 
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The plaintiffs in open Court note an appeal from the 
foregoing Decree which is by the Court allowed, and the 
penalty of their cost bond or undertaking on Isuch appeal 
is hereby fixed at $100.00 or a deposit of $oO.OO in the 
Registry of the Court in lieu of such bond or undertaking. 

PEYTON GORjDON, 

Justice. 

Memoranda. 

June 28, 1933.—Bond ($100) on Appeal approved and 
filed. 

June 30, 1933.—Motion of Plaintiffs to extend time to 
file Statement of Evidence and Order extending time to 
file same to July 22, 1933. 

04 July 21, 1933.—Statement of Evidence] Notice and 
Stipulation—filed. j 

August 5, 1933.—Order extending time foil tiling pro¬ 
posed Amendments to Statement of Evidence from dav to 
day to and including September 5, 1933. 

September 1, 1933.—Order extending time; 

Statement of Evidence to September 20, 1933. 

September 5, 1933.—Objections and Proposed Amend¬ 
ments and changes to Statement of Evidence—filed. 

September 8, 1933.—Order extending time fcjr filing Ob¬ 
jections to Proposed Amendments to Statement of Evi¬ 
dence and for submitting Statement of Evidence from day 
to day to October 23, 1933. ; 

October 4, 1933.—Order of Court of Appealk extending 
time to file transcript of record to November 15,1933. 

i 

i 

! 

Assignment of Errors. 

Filed October 11, 1933. | 


to submit 


Now come the plaintiffs and as the assignment of errors 
upon which they rely upon their appeal heretofore entered 
in the above entitled cause, say that the Trial Court com¬ 
mitted error in the following particulars and respects, 
namely: 

f>5 1. In dismissing the bill. 

2. In holding that there are no changes!in the situ¬ 
ation and circumstances and conditions since the decree of 
May 3, 1917, in Equity Cause No. 34,708 or since the plain- 
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tiffs acquired title that would justify the granting of the 
relief prayed by the plaintiffs. 

3. In not holding that the permanent injunction of May 
3, 1917, in Equity Cause No. 34,708 constitutes a cloud upon 
plaintiffs’ title. 

4. In not holding that each and every of the covenants 
contained in the deeds to the plaintiffs constitutes a cloud 
upon plaintiffs’ title. 

5. In excluding evidence bv the witness Joe McRevnolds 
that the property of the plaintiffs is used principally as 
comfort station and that the odors from that use of the 
property enter iliis home at all hours during the summer 
months and sometimes during other months of the Year 
making it very disagreeable. 

6. In overruling the objection of the plaintiffs to the 
question propounded to the witness Joe McRevnolds on 
cross examination if he was not desirous of having the re¬ 
strictions on the East side of Connecticut Avenue on the 
property in suit removed. 

7. In overruling the objection of the plaintiffs to the 
question propounded to the witness Joe McRevnolds on 
cross examination if he had taken any part in any proceed¬ 
ings to have the property on the East side of Connecticut 
Avenue re-zoned. 

8. In excluding evidence bv the witness LaSalle that at 
his inspection of the property in suit on May 23, 1933, he 
found fecal matter on the property which he required to be 
removed and served notice for the removal thereof. 

9. In excluding evidence bv the witness Jones as to the 

fair market value of the properties in suit subject to 
66 the restrictions and also as to the fair market value 
of the same relieved of those restrictions. 

10. In excluding evidence bv the witness Jones as to the 
present tax assessment per foot on each of the two parcels 
in suit to the effect that the same is considerably in excess 
of the actual value of the properties subject to the 
restrictions. 

11. In excluding evidence by the witness Jones that the 
property in suit is worth $1 per foot of the lots with re¬ 
strictions and if relieved thereof is worth $5 per foot. 

12. In excluding evidence offered by the plaintiffs to 
prove by the tax bills upon the properties in suit that the 
tax assessment on each property at the time of its acquisi- 
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tion by the plaintiffs was just about one-half of what it is 
today. 

13. In permitting the defendant Walker to Answer the 
question why he bought his property. 

14. In overruling the objection of the plaintiffs to the 
testimonv of the defendant Walker that he was told bv 

* I m/ 

Fisher & Company, from whom he bought, that there was 
no busines there and could not be and the property was re- 
tricted both against business and against apartnjient houses 
and against semi-detached houses. 

15. In overruling the objection of the plaintiffs to the 
testimonv of the defendant Walker that he was told bv 


• | 

Miller what land was covered by the restriction^. 

16. In overruling the objection of the plaintiffs to the 
question propounded to the witness Walker why the writ¬ 
ten matter in his contract was inserted. 

17. In admitting in evidence the contract of tjhe defend¬ 
ant Walker for the purchase of his property. 

18. In overruling the objections of the plaintiffs to the 
question propounded to the defendant Walker 

67 whether any representations were made 
anvbodv on behalf of the Chew Chase I 
panv that covenants similar to those contained in his deed 
would be inserted in the deeds to adjoining property. 

19. In overruling the motion of the plaintiffs to strike out 
the testimony of the defendant Walker that representations 
were made to him on behalf of the Chew Chase Cand Com¬ 


to him bv 
jand Com¬ 


pany that covenants similar to those contained ijn his deed 
would be inserted in the deeds to adjoining property. 

20. In admitting in evidence the certified copy of the 
deed to Oscar H. Robey. 

21. In overruling the objections of the plaint jiffs to the 

question propounded to the defendant Walkef whether 
when he bought he had any knowledge of the decree in the 
Poole case, and to the further question what knowledge lie 
had. j 

22. In overruling the objections of the plaintiffs to the 
question propounded to the defendant Walker, goling North 
on Connecticut Avenue beyond Chevy Chase Circle where 
is the first apartment house or business house. 

23. In overruling the objections of the plaintiffs to the 
offer in evidence of the opinion of the Court of Appeals in 
the Poole case. 


! 

i 

i 

I 

! 

i 

i 

j 

i 
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24. Iii overruling the motion of the plaintiffs to strike 
out the statement of the defendant Walker on cross exam¬ 
ination “I own a subdivision in North Chevy Chase, and I 
have similar provisions to that, almost identical, and when 
I make a deed 1 want the person I enter into the contract 
with to know that that is going to be put in his deed. There 
is never a deed that goes out from me but what has in it 
that exact form, and I know Fisher & Company did busi¬ 
ness just about the same as 1 did. I did not consider it was 
at all necessarv to have a written obligation from 

68 them that thev were to do it/’ 

•• 

25. In sustaining the objection of the defendants 
to tin* question propounded to the defendant Walker on 
cross examination 4 ‘Would you say, from your experience, 
your long experience as an operator and business man, that 
from Harrison Street to Upton Street the locality is one 
beautiful for individual, private dwelling homesU’ 

26. In overruling the objection of the plaintiffs to the 
offers of certified copies of deeds from Charles M. Conard 
to Ruth G. Dunlop, from Chevy Chase Land Company to 
Charles M. Conard, from Chevy Chase Land Company to 
Eleanor Steward and Arthur P. Steward and from them to 
the father of the defendant, or intervener Cyril J. Smith. 

27. In permitting the witness Dunlop to answer the ques¬ 
tion what caused him to purchase property in this locality. 

28. In permitting the witness Miller to answer the ques¬ 
tion “What did vou sav” in connection with the negotia- 
tion of the sales to Bvrne, Kenealv and Robev. 

• '7 • • 

29. In sustaining the objection of the defendants to the 
question propounded to the plaintiff Henry II. Byrne 
“Prior to the time of the purchase of your part of the 
property involved in this suit, did you ever hear of the 
existence of any general scheme or plan of the Chevy Chase 
Land Company to restrict by covenants in the deeds all 
properties sold by it in the Chevy Chase area with cove¬ 
nants similar to those that appear in vour deed.” 

WILLIAM C. SULLIVAN, 

; Attorney for Plaintiffs. 

69 Memoranda. 

October 20, 1933.—Order extending time to submit State¬ 
ment of Evidence to November 15, 1933. 

November 15, 1933.—Statement of Evidence submitted, 
signed and filed, in duplicate. 
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The plaintiffs designate to constitute the record upon 
their appeal heretofore noted in the above entitled cause 
the following: 

1. Original bill. 

2. Answer of Walker and Husteds. 

3. Answer of Chevy Chase Land Company. 

4. Decree pro confesso. 

5. Answer of Interveners. 

6. Findings of fact and conclusions of law. 

7. Final decree. 

8. Memo, of filing and approval of appeal bond. 

9. Memo, of motion and order extending timfc for filing 
statement of evidence. 

10. Memo, of filing of statement of evidence, j 

11. Memo, of orders extending time for filing proposed 
amendments to statement of evidence, for submitting state¬ 
ment of evidence and for filing objections to pro- 

70 posed amendments to statement of evidence. 

12. The statement of evidence. 

13. The assignment of errors. 

14. This designation. 

WILLIAM C. SULLIVAN, 

Attorney for Plaintiffs. 

Service acknowledged this 18th dav of Septeniber, A. D. 
1933. 

HAMILTON & HAMILTON, 
CLEPHANE & LATIMER, 

Attorneys for Defendants. 

SYDNEY R. PRINCE, JiL, 

Attorney for Interveners. 

i 

Designation of Additional Matter for Record. 

i 

Filed October 6, 1933. 


* 


* 


The defendants, Ruth G. Dunlop and Cyril J. Smith, 
designate the following matter to be inserted in the record 
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of the above-entitled case in addition to what has already 
been designated by the plaintiffs: 

1. Following the Original Bill, already designated, a cer¬ 
tain part of the record in the case of The Chevy Chase 
Land Company v. Thomas A. Poole, Equity No. 34,70S, 
which said record the plaintiffs refer to and incorporate 
at the end of paragraph 12 of their Original Bill, the cer¬ 
tain part which these defendants desire to have printed, 
being: “The Assignment of Errors” appearing on pages 
24 and 25 of the Transcript of Record in that case, Court 
of Appeals Xo. 3163. 

2. Following the plaintiffs’ designation of record, item 
14, this designation of additional matter. 

SYDNEY R. PRINCE, Jr., 

Attorney for Defendants, 

Hath (i. Dunlop and Cyril J. Smith. 
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Service acknowledged this 6th day of October, 1933. 

HAMILTON k HAMILTON, 

, Attorneys for Defendant , 

Chevy Chase Land Co. 
CLEP1IAXE & LATIMER, 

Attorneys for Defendants , 

IIlisted & Walker. 
WILLIAM C. SULLIVAN, 

Attorney for Plaintiffs. 

Supreme Court of the District of Columbia. 


United States of America, 

District of Columbia . ss: 

L Frank E. Cunningham, Clerk of the Supreme Court 
of the District of Columbia, herein* certify the foregoing 
pages numbered from 1 to 71, both inclusive, to be a true 
and correct transcript of the record according to direc¬ 
tions of counsel herein filed, copies of which are made part 
of this transcript, in cause No. 51947 in Equity, wherein 

William P. Kencalv et al. are Plaintiffs and The Chew 

• • 

Chase Land Company of Montgomery County, Maryland 
et al. are Defendants, as the same remains upon the tiles 
and of record in said Court. 
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In testimony whereof, I hereunto subscribe mly name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 15th day of November, 1933.| 

[Seal Supreme Court of the District of Columbia.] 

i 

FRANK E. CUNNINGHAM, 

Clerk , 

By CHAS. B. COFLIN, j 

Asst. Clerk. 
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In the Supreme Court of the District of Columbia. 

i 

Equity. No. 51,947. ' 

j 

William P. Kenealy et al., Plaintiffs^ 

vs. 

i 

! 

The Chevy Chase Land Company of Montgomery County, 

Maryland et ah. Defendants. 

" i 

! 

Statement of Evidence. 

i 

i 

Be it remembered, that the above entitled cause duly came 
on for hearing before Associate Justice Pevtjon Gordon 
on the 23d day of May, 1933, William C. Sullivan, Esq., 
appearing for the plaintiffs, John J. Hamiltor|, Esq., for 
the defendant The Chevy Chase Land Company of Mont¬ 
gomery County, Maryland, Walter C. Clephanej, Esq., and 
Gilbert L. Hall, Esq., for the defendants William iH- Walker, 
Gilbert M. Dusted and May A. Husted, and S.j R. Prince, 
Sr., Esq., and S. R. Prince, Jr., Esq., on behalf ojf the inter- 
venors Ruth G. Dunlop and Cyril J. Smith. 

To maintain the issues on their part joined,j the plain¬ 
tiffs analyzed the pleadings and the admissions made 
thereby in the course of which counsel for The Chevy Chase 
Land Company of Montgomery County, Maryland, ad¬ 
mitted the averments of paragraph 7 of the bill, stating 
that the denial thereof in its answer was an inadvertence. 

Thereupon, further to maintain the issues on their part 
joined, the plaintiffs offered evidence tending tp prove as 
follows: 

The deed of November 13, 1926, from the Chevv Chase 
Land Company of Montgomery County, Maryland, to Wil- 
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Ham P. Kenealy and Florence C. Kenealy, and the 
74 deed of the same date from the same grantor to 
Henry IT. Bvrne and Joanna H. Bvrne, which is set 
out as Exhibits 2 and 3 to the bill. 

The original petition of Edward H. Jones and Charles 
A. Jones filed on April 8, 1927, in cause No. 34,708 on the 
Equity Docket of this Honorable Court, together with the 
plat attached as exhibit thereto, in the words and figures 
following: 


75 The petition of Edward H. Jones and Charles A. 

Jones, as joint tenants, filed with leave of Court first 
had and obtained, respectfully shows to the Court as fol¬ 
lows : 

1. They are citizens of the United States and residents 
respectively, the petitioner Edward H. Jones, of Chevy 
Chase, in the County of Montgomery, in the State of Marv- 
land, and the petitioner, Charles A. Jones, of the City of 
Washington in the District of Columbia: the respondent 
Ellen T. McRovnolds is a citizen of the United States and 
a resident of the District of Columbia, and the petitioners 
sue and the respondent is sued in their own right, respec¬ 
tively, as hereinafter shown. 


2. Heretofore, to wit, on the 7th day of November, A. D. 
1916, Thomas A. Poole and Euphemia P. Poole, filed their 
original bill in the above entitled cause as the owners, as 
joint tenants of Lot Numbered Thirty-seven (37) in Square 
numbered Eighteen hundred and sixty-five (1865) with im¬ 
provements thereon, in a subdivision by the Chevy Chase 
Land Company of Montgomery County, Maryland, said Lot 
fronting on Connecticut Avenue, in Chevy Chase, District 
of Columbia, being on the Southeast corner and at the junc¬ 
tion of the said Connecticut Avenue and Oliver Street, with 
a dwelling house thereon, which was built or erected sub¬ 
ject to and in accordance with a covenant or restriction 
contained in a certain deed of conveyance all as set out 


in paragraph 3 of said original bill, a substantial copy of 


which deed of conveyance was annexed as Exhibit “A” 


thereto, the covenants therein contained, among others, in¬ 
cluding the following: “All houses upon the premises 
hereby conveyed shall be built and used for residential pur¬ 
poses exclusively ”, with certain exceptions not now ma¬ 
terial, “no trade, business, manufacture or sales, or nui¬ 
sances of any kind, shall be carried on or permitted upon 
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said premises”, and “no dwelling hou$e shall be 

76 erected on said premises at a cost of less than Five 
Thousand Dollars.” 

3. By paragraph 6 of their said original bill! the plain¬ 
tiffs further showed to the Court that at the tiine of their 
purchase of the said land from the defendant the latter rep¬ 
resented to them that that certain parcel of lancf known for 
the purposes of assessment and taxation as Parcjel 38/3 and 
shown on a plat attached to the bill and marked Exhibit 
“B” would all be developed and maintained as ajselect resi¬ 
dential section entirely free of commercial enterprises and 
structures of any and every description”, and that such rep¬ 
resentations were emphasized by the defendant “because 
the land on the west side of Connecticut Avenjie, extend¬ 
ing Southward from said Parcel 38/3 was owned by another 
person, firm or corporation, who had theretofore permitted 
a two-story building to be erected on Lot 12 in Square 1860, 
shown upon said Exhibit B, and said building! contained 
two store-rooms on the ground floor and two apartments 
above and was the only business structure on Connecticut 
Avenue between Chevy Chase Lake, in Maryland, on the 
north and Rock Creek on the south, a distance of several 
miles”, and another “subdivision of land, which included 
said Square 1860 and extended along the west side of Con- 
necticut Avenue below said Parcel 38/3, was not! restricted 
so as to prevent the erection of business building* thereon”. 
The same averments were repeated in paragraph 7 of the 
amended bill of complaint. 

4. By paragraph 9 of their said original bill and by 
paragraph 10 of their said amended bill, plaintiffs further 
set ui> that the defendant The Chevy Chase Land Company 
of Montgomery Countv, Maryland, was then ehgaged in 
building or erecting on said Parcel 38/3 a store building 
of irregular and unsightly dimensions and shape and the 

averments in this regard were elaborated }n the suc- 

77 ceeding paragraphs of the original and amended bill. 

5. The prayers of each bill included one for a 
permanent injunction, restraining and enjoining the erec¬ 
tion or construction of said store building on said Parcel 
38/3. . j 

(>. The testimony taken on the hearing of thejabove en¬ 
titled cause showed, among other things, that the plaintiffs 
negotiated for the purchase of their said Lot in fhe month 
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of October, 1909, at which time there were only three busi¬ 
ness properties on the west side of Connecticut Avenue. 

7. After hearing, the Court bv its decree of the 3rd dav 

7 •/ * 

of May, A. D. 1917, permanently restrained and enjoined 
the defendants “from building, constructing, erecting or 
completing the partially erected building or structure al¬ 
leged in the original and amended bills of complaint herein 

to be in the course of erection bv the defendants The Chew 

* * 

Chase Land Company of Montgomery County, Maryland, 
for the use and occupation of the defendant the Sanitary 
Grocery Company upon the certain piece or parcel of land 
known and described upon the Land Records of the Dis¬ 
trict of Columbia as Parcel 38/3”: and said decree was bv 

• 

the Court of Appeals of the District of Columbia affirmed 
on the 3rd day of March, A. D. 1919, its opinion being re¬ 
ported in 48 A]>]>. D. C. at page 400, the affirmance being- 
predicated upon the ground that the defendant Land Com¬ 
pany had “held out to prospective purchasers that no manu¬ 
facturing or commercial business would be permitted.” 

8. Since the entry and affirmance of the aforesaid de- 
cree, the conditions in the neighborhood thereby affected 
have radically changed, so much so that as petitioners are 
advised and believe and therefore aver if the application 
for injunction were pending at this time it would be denied, 
that is to say, the plaintiffs Thomas A. Poole and Euphemia 

P. Poole are no longer owners of said Lot numbered 
78 Thirty-seven (37) in Square numbered Eighteen 
hundred and sixty-five (1865) but the same is now 
owned by the respondent Ellen T. McReynolds, by mesne 
conveyance from the said plaintiffs Thomas A. Poole and 
Euphemia P. Poole: the said parcel 38/3 has been divided, 
the two portions being separated from each other by the 
opening of Northampton Street from Connecticut Avenue 
westerly to Thirty-ninth Street, affording a direct outlet 
by way of Connecticut Avenue to the properties west of 
Thirty-ninth Street, and leaving the major portion of Parcel 
38 3 still standing to the north of Northampton Street with 
a small triangular sliver fronting 66.53 feet on Connecticut 
Avenue and 52.48 feet on Northampton Street with a total 
area of 1745.75 square feet, to the south of Northampton 
Street and abutting thereon, which said sliver now consti¬ 
tutes part of Lot numbered Nineteen (19) in Square num¬ 
bered Eighteen hundred and sixty (1860) having a total 
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frontage of 66.53 feet on Connecticut Avenue wjitli a depth 
of 182.16 feet on Northampton Street and an area of 
12192.37 square feet, and said Lot numbered Nineteen (19) 
in Square numbered Eighteen hundred and Sixty (1860) is 
no longer owned bv the defendant The Chew (phase Land 
Company of Montgomery County, Maryland, jbut by the 
petitioners, Edward II. Jones and Charles Aj Jones, as 
joint tenants, Northampton Street, from Connecticut Ave¬ 
nue to Thirty-ninth Street, was so opened by dedication by 
the said Land Company of the bed ot‘ that street upon the 
terms and conditions to the effect that the newjlot formed 
as a result thereof, Lot numbered Nineteen (19) in Square 
numbered Eighteen hundred and sixty (1860), Would be re¬ 
zoned by the Zoning Commission of the District of Co¬ 
lumbia so as to classify the said Lot for the distance of one 
hundred and forty feet (140) back from Connecticut Ave¬ 
nue in the first commercial zone, such re-zoning constitut¬ 
ing the only consideration to the said Land Company for 
parting with the title to the bed of Northampton 
79 Street: and said Lot has been so resoned bv the Zon- 
ing Commission of the District of Columbia, the east 
one hundred and forty (140) feet thereof bein^' now first 
commercial property and west 42.16 feet thereof resi¬ 
dential A. 

i 

9. The building which was the subject matter of the afore¬ 
said injunction was at the time of the entry thereof in the 
course of erection in what is now the bed of Northampton 
Street. At that time there was a store building iihmediatelv 
south of the said Lot numbered Nineteen (19) occupied as 
a grocery store, there was another store building adjoining 
the same to the south occupied in part as a cleaning and 
dyeing establishment and in part as a drug store, and these 
were the onlv business establishments in the viicinitv, in- 

* # j * 7 

deed, were the only ones fronting on Connecticut Avenue 
from the Connecticut Avenue bridge on the south to the 
town of Kensington on the North, a distance of jnearly ten 
miles. At the present time, conditions so far |as the ex¬ 
istence of business establishments are concerned have so 
greatly changed that the said Lot numbered Nineteen (19) 
in Square numbered Eighteen hundred and sixty (1860) 
is now susceptible of use for no other purpose Whatsoever 
than a commercial one. A dwelling, if erected thereon, 

5—6114a 
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could neither be sold nor rented to a desirable class of oc¬ 
cupants because of the immediate proximity of an exten¬ 
sive, active and thriving business community. The grocery 
store to the south is still there, being now also a hardware 
store; the cleaning and dyeing establishment and drug store 
adjoining are still there with a beauty parlor on the sec¬ 
ond door; adjoining to the South are a branch dairy, an 
Old Dutch Market and a notion store; there has been erected 
to the south of the latter a large moving picture house, the 
ground floor of which is occupied by another branch 
80 dairy and a confectionery store, and the upper floor 
of the moving picture theatre building is used as a 
meeting hall and a music teacher's studio, and to the south 
of the moving picture theatre building and extending to 
McKinley Street, are a combined bakery and dining room, 
another notion store, a shoemaker's shop, a barber shop, 

and a delicatessen store. On the south side of McKinlev 

• 

Street, extending south to Morrison Street, there is a suc¬ 
cession of business establishments, consisting of a People's 
Drug Store with a Chinese laundrv in the rear facing on 
McKinlev Street, and southwardlv on Connecticut Avenue 
another grocerv store, a Pigglv-Wigglv store, a Sanitary 
Grocery Store, a store of the Great Atlantic & Pacific Tea 
Company, a drug store, an automobile accessories store, and 
gasoline and oil station, a hardware store, a plumbing and 
heating shop, a dyeing and cleaning establishment, and a 
Penn Oil Gas and Oil filling station. The block to the south 
of Morrison Street is also completely built up with busi¬ 
ness structures consisting of a bank, an arcade with nine 
different business establishments located therein, a drug 
store, a real estate office, a grocery store, a dental office, a 
Sanitary Grocery Store, a plumbing and heating shop, a 
branch Post Office, a hardware store, a meat market, a 
dressmaking and lingerie shop, an electrical supply shop, a 
store of the Great Atlantic and Pacific Tea Company, and 
two vacant store rooms. In short, on the West side of Con¬ 
necticut Avenue for the whole distance of three blocks from 


Livingston Street to Northampton Street there is not an 
inch of ground that is not occupied or at least improved 
for occupancy splely for business purposes except and save 
only the said Lot numbered Nineteen (19) in Square num¬ 
bered Kighteen hundred and sixty (1860) the front 1745.75 
square feet of which out of a total area of 12192.37 square 


CHEVY CHASE LAND CO., ETC., ET AL 


67 


feet stands nominally subject to the aforesaid perma- 
81 nent injunction. I 

10. Petitioners can improve said Lot| numbered 
Nineteen (19) in Square numbered Eighteen hiindred and 
sixty (1860) to the extent of the front one hundred and 
forty (140) feet thereof, with a business structure except 
for the triangular sliver of 1745.75 square feet,j without in 
any way impinging upon or even nominally violating the 
said injunction, by the erection of the front wall of such 
a building* on the bias, for the entire length qf the rear 
line of said sliver, but to do so would not only j completely 
deprive them of the use of the aforesaid sliver comprising 
1745.75 feet, but would constitute an irregular and un¬ 
sightly structure, certainly of far greater detriment to the 
community than could possibly be any reasonably con¬ 
structed structure fronting on the line of Connecticut Ave- 
nue, which latter as plaintiffs are advised and Relieve and 
therefore aver, as hereinbefore stated, would not! be a detri- 
ment at all to the neighborhood in view of the changed con¬ 
ditions and circumstances surrounding the same las alreadv 
outlined at length herein. 

11. Petitioners filed herewith, marked Exhibit!“X”, and 
pray that the same may be taken and read as a pftrt hereof, 
a plat of said Parcel .‘>8/3 as the same existed at the time 
of the aforesaid decree in the above entitled cause, with 
the conditions now existing superimposed thereon, so as 
to physically demonstrate to the Court the exac^ situation 
both as the same then existed and as it exists todav. 


Wherefore the premises considered, and because they are 
without any plain, adequate or complete, or indeed, any, 
remedy at law, petitioners respectfully pray thtj Court as 
follows: | 

1. That Ellen T. McReynolds may be made j party re¬ 

spondent, served with process by summons, rule to 
82 show cause or otherwise as the Court ljnav deem 
proper, and required to answer the exigencies of 
this petition. j 

2. That the permanent injunction granted by (lie decree 
of this Honorable Court on the 3rd day of Mav, A. D. 1917, 
may be adjudicated in view of the changed circumstances 
and conditions detailed in the foregoing and anhexed bill, 
to constitute a cloud upon the title of petitioners to Lot 
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numbered Nineteen (19) in Square Eighteen hundred and 
sixty (1860) in the District of Columbia, in so far as con¬ 
cerns so much thereof as was at the date of the said de¬ 
cree embraced within Parcel 38/3 and that bv decree of 

* 

this Honorable Court said cloud on petitioners’ title may 
be removed, in such manner as the Court may deem proper, 
whether by dissolving said permanent injunction as to the 
same or otherwise. 

3. And that the petitioners may have such other and fur¬ 
ther relief as the nature of their case mav require. 

EDWARD H. JONES. 
CHARLES A. JONES. 

WILLIAM C. SULLIVAN, 

Attorney. 


District of Columbia, ss: 


We, Edward H. Jones and Charles A. Jones, on oath say 
that we have read the foregoing and annexed petition by 
us subscribed and know the contents thereof; that the mat¬ 
ters and things therein set forth as of personal knowledge 
are true, and those set forth on information and belief, we 
believe to be true. 


EDWARD H. JONES. 
CHARLES A. JONES. 


Subscribed and sworn 
April, A. D. 1927. 


to before me this 26th dav of 

* 

MARY A. SHAW, 

Notary Public in and for 

the District of Columbia. 


(Here follows'Exhibit X, side folio 83.) 
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The answer of the defendant Ellen T. McRevnolds 
to the said petition in the words and figures following: 


Now comes the defendant, Ellen T. McRevnolds, 
in the above entitled cause and for her separate an¬ 
swer to the petition of plaintiff to modify the permanent 
injunction heretofore entered in this cause respectfully 
shows to the Court as follows: 
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1-7. The plaintiff admits the averments set forth in the 
first seven paragraphs of said petition. 

8. This defendant further admits the averments of facts 
set forth in the eighth paragraph of plaintiffs’ petition, hut 
by way of further answer thereto shows to thii Court that 
she is not only the owner of lot numbered 37 in Square 1865 
formerly owned by Thomas A. and Euphemia If. Poole, but 
is also the owner of so much of Square 1865 as fronts upon 
Connecticut Avenue from Oliver Street on the north to 
Northampton Street on the south, and running easterly to 
an alley connecting said Northampton and Oliver Streets 
in the said block aforesaid; and that this frontage owned 
bv this defendant is approximately directly hcross from 
that part or portion of parcel 38/3 which is described in 
said plaintiffs’ petition as the sliver to the soutjh of North¬ 
ampton Street and on the west of Connecticut Avenue, and 
to release which from the effect of the injunction in the said 
petition described plaintiff has prayed relief; thjat is to say, 
this defendant’s ownership is now approximately of that 
land on the easterly side of Connecticut Avenu^ which lies 
directly across from not only parcel 38/3, bht approxi¬ 
mately also the ground owned by the plaintiffs }n this peti¬ 
tion: and this defendant further avers that the effect of the 
order of the Zoning Commission of the District of Columbia 
re-zoning the lot of plaintiffs herein can, of itsj own force, 
have no effect upon the injunction heretofore issued in this 
cause and which protects this defendant’s property from 
the improvement of that across therefrom by stores, apart¬ 
ment houses or commercial institutions of anvj character; 
and she further shows that the said lot of plaintiffs can be 
improved by the erection thereon of Commercial 
86 houses fronting upon Northampton Street, which 
has been opened up as set forth in said petition 
directly connecting with Connecticut Avenue, jubt north of 
plaintiffs’ lot; and furthermore that the plaintiffs’ prop¬ 
erty can be improved even by facing any commercial house 
which plaintiffs desire to erect thereon, upon Connecticut 
Avenue, with the only disadvantage to them thjat the said 
portion of original Lot 38/3 which has been! separated 
therefrom by the construction of Northampton Street 
would be compelled to remain as parking in front of the 
said stores or commercial property. 


i 

i 

i 

i 

! 
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9. This defendant further answering Paragraph 9 of 
said plaintiffs’ petition admits that the property to the 
south of plaintiffs’ lot has been improved for commercial 
and business purposes, as set forth in plaintiffs’ petition. 
However, she respectfully shows to the Court that the 
property now owned by her, as well also as Parcel 38/3, 
involved in the cause wherein the injunction was granted, 
were both purchased by mesne conveyances from the same 
original owner which developed the greater portion of the 
area located both in the State of Maryland and the District 
of Columbia, commonlv known as Chew Chase, Marvland, 
and Chevy Chase, D. C. There were, however, certain por¬ 
tions of land in Chevy Chase, D. C. which were developed, 
as this defendant is informed and believes and therefore 


avers, by Fulton R. Gordon; that all of the area developed 

bv the original owner from which this defendant and all 
• * 

the others in her immediate vicinity purchased was sub- 
jeeted to the covenant in plaintiffs’ petition described 
herein, whereas that portion developed by Fulton K. Gor¬ 
don, as your defendant is advised and believes and there¬ 
fore avers, was not protected or covered by any such cove¬ 
nant : that at the time this original cause was instituted the 
sole business property erected in the neighborhood of 
Chevy Chase, D. C., and near this defendant's prop- 
87 erty and Parcel 38 3 was located upon ground pur¬ 
chased from the Fulton R. Gordon Development, 


which carried with 


it no restrictions as to the kind of im¬ 


provements or uses to which the land might be made or put. 
That this is true with reference to all of the property de¬ 
scribed in said plaintiffs’ pet it ion as having been improved 
by business houses and for commercial purposes since the 
date this injunction was originally obtained: that no part 
or parcel of the land which was developed by the original 
owner from whom this defendant deraigned her title and 
Parcel 38/3 was bought, has been improved by any com¬ 
mercial house or been changed as to use in violation of the 
covenant which was originally inserted in all of the deeds 
from that said owner and in reliance upon which the many 
purchasers in and about this defendant's neighborhood 
bought. Therefore, this defendant answering the fact to 
be that anv change which has been worked in the neighbor- 
hood has been a normal business development upon prop¬ 
erties not protected or restricted by the covenant involved 
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in this cause, and that there has been no change in the 
neighborhood in the sense that properties protected and 
restricted by the covenant have been improved |bv commer¬ 
cial or business houses, either in violation or injiplied modi¬ 
fication of the said covenant; that with reference to all of 
the properties owned by the parties in this causje conditions 
are identical with what they were at the time I this injunc¬ 
tion was obtained, and that no part or parcel;of the land 
covered by the said covenant has at any time been improved 
by other than a dwelling in accordance with the obligation 
of the covenant. 

10. This defendant further admits the avermjents of fact 
contained in. Paragraph 10 of said petition, with the excep¬ 
tion that she denies that an improvement of Lot 19, Square 
1860, with a business structure improving so niuch of said 
lot as is not covered by the covenant and the injunc- 
88 tion in this cause would be in anv wav un;sightlv or a 
detriment to the community. She avets that the 
plaintiffs purchased said ground and lot with qt least con¬ 
structive knowledge that the covenant existed against the 
front portion thereof, and she respectfully avers that the 
attempt upon the part of the plaintiffs in this cquse at this 
time to obtain a release of the triangular sliver of ground 
in their petition described is but an entering wedge to 
nallv destroy the protecting and restricting obligation of 
the covenant entirely from Parcel 38/3. Thatjno reasons 
exist for tlie improvement of Lot 19, Square i860, which 
cannot be applied to the entire Parcel 38/3; tjliat at this 
time tlte fact that several stores are vacant in thje neighbor¬ 
hood described by plaintiffs in their petition indicates 
no such necessity for further commercial housed as to war¬ 
rant the improvement of these premises described in plain¬ 
tiffs' petition by commercial property, especially when the 
improvement of same must be made at the expjense of re¬ 
leasing a large portion of said lot from the restricting pro¬ 
tection of the covenant hereinbefore describe^!. In the 
event that Parcel 38/3 were released from the| injunction 
this defendant would then find herself living!upon land 
lying immediately across the street therefrom! in a resi¬ 
dence which she would be compelled to continue for resi¬ 
dential purposes but which would be neither ddsirable for 
that nurnose nor financially advantageous to iher. And 

« i • v i 

further answering she shows to the Court that there is 
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before the Court at this time and represented in this mat¬ 
ter only her interest, whereas the property on Oliver and 
Northampton Streets, as well also that further to the north 
on Connecticut Avenue between Oliver Street and Chevy 
Chase Circle are not represented, and therefore their pro¬ 
tests, if any there should be, have not been heard; that 
their interests also might be adverselv affected bv the re- 
lease of the covenant in this particular instance, and 

89 therefore this defendant respectfully but earnestly 
objects to the granting of the relief prayed in plain¬ 
tiffs’ petition. 

11. This defendant is further advised that it is entirelv 
unnecessary for her to make any reply to Paragraph 11. 

"Wherefore, having fully answered said plaintiffs’ peti¬ 
tion aforesaid, this defendant respectfully prays the Court 
to reject the petition ot plaintitfs, to dismiss th<* same, and 
that she mav go hence with her costs. 

ELLEN T. McREYNOLDS. 

WILLIAM E. LEAHY, 

Attorney for Defendant. 

(Verification to answer.) 

90 The order of this Honorable Court on the said 
petition which is Exhibit No. 1 to the bill. 

And thereupon further to maintain the issues upon their 
part joined the plaintiffs gave further evidence tending to 
prove that the oply physical changes in the way of building 
operations claimed by the plaintiffs since the dates of their 
deeds of November 12. 19:20. are the erection of six stores 
at Northampton Street and Connecticut Avenue, that is the 
only physical construction change in the way of new build¬ 
ings, and it was stipulated by all counsel that at the date 
of those deeds all of the business stores South of the said 
new structures at the corner of Northampton Street were 
there but that there had been some changes in some of 
them. 

And thereupon the plaintiffs offered in evidence a certi¬ 
fied copy of the order of the District of Columbia estab¬ 
lishing a taxicab, parking stand at Northampton Street and 
Connecticut Avenue, which stand was established in 1928, 
in the words and figures following: 

“I herebv certifv that the following is a correct de- 
script ion pf Stand designated as Stand No. 201, as 
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established bv the Commissioners of the District of Colum- 
# * 

bia on June 1, 1928, in paragraph (b) of Section 2, Article 
IV, of the Police Regulations of the District of Columbia, 
designating stands for motor-drawn vehicles licensed under 
paragraph 11 of section 7 of the act of Congress approved 
July 1, 1902: j 

4 ‘Stand 201. The south side of Northampton Street 
N. W., from a point 30 feet west of the stop isign on the 
west side of Connecticut Avenue, to be parked! parallel (4 
vehicles)/’ 

“DANIEL E. GARGES, 

Secretary , Board of Commissioners, D. C. 

I 

j 

92 By James Bigham, that lie lias been h policeman 

employed by the District of Columbia fpr 31 years, 

has resided in Chevy Chase, Maryland, about 16 years, 

his beat is on Connecticut Avenue to 39th and! Livingston 

Streets to Chew Chase Circle and has been foi* about five 

f * 

years; that during the time he has had that beat and during 

the time he has lived in Chew Chase he has been familiar 

• 

with the conditions around Chevy Chase Circle'^ there is a 
traffic policeman or police officer stationed at the intersec¬ 
tion of Connecticut Avenue and McKinley Street, witness is 
the one, he has been assigned there for certain hours in 
the dav for four or five Years, his hours are from 8 to 9 in 
the morning, 12 to 1 at noon and from 3 to 4 ip the after¬ 
noon, McKinlev Street is the southern boundary line of the 
E. V. Brown school, his primary duties at that intersection 
are to assist pedestrians and children particularly across 
that crossing, traffic is right hoavv across that intersection 

• • i 

and between it and Chew Chase Circle, there! are traffic 
lights on Connecticut Avenue at McKinley and Morrison 
Streets, they have been there about five years. ; 

Bv Howard D. Fulmer, that he is engaged in the building 
construction business, has lived at 5339 Forty-third Street 
about six years, in the locality since 1911, trafijic between 
November, 1926, and October, 1930, and betweejn October, 
1930, and the present time between Chevy Chase j Circle and 
McKinley Street and Chevy Chase Circle and Northampton 
Street has been verv lieavv, there has been an increase dur- 
ing that time, should say it was a great increase, ;is familiar 
with the property involved in the present suit which is 
vacant property. On cross examination, that lfis dwelling 
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is his place of business and it is about eight or nine blocks 

from Chevy Chase Circle, during the last five years he has 

carried on his building operations practically all through 

the Chew Chase section, observes the traffic on Con- 
* 

93 necticut Avenue South of the Circle in passing daily, 
passes along there once or twice a day, at different 
times, noticed there was a lot of traffic there, no particular 
reason for observing tlie character and extent of traffic at 
anv time. 


By Joe McReynolds, that lie resides at 3(511 Connecticut 
Avenue, at the corner of Oliver Street, a corner lot, South 
side of Oliver Street and Hast side of Connecticut Avenue, 
the property runs all the way from Oliver Street to North¬ 
ampton Street, has lived there since May, 1921, the part 
first acquired was the home or house and the vacant land 
to the South was acquired later, at different times. 


And thereupon, all counsel stipulated that the six stores 
at Connecticut Avenue and Northampton Street were 
erected after the acquisition of title by the plaintiffs and 
before the bringing of this suit, and the said witness Mc- 
Revnolds further testified that he had become familiar with 
the conditions in the localitv during the time lie lived there, 
he was shown two photographs and he testified that they 
correctly showed the conditions from Northampton Street 
South on the West side of Connecticut Avenue immediatelv 
prior to the building of the stores at Northampton Street 
and Connecticut Avenue, and the said photographs were 
put in evidence and are as follows: 

(Here follow two photographs, side folio 94.) 


95 that he is familiar with the property involved in this 
suit, it is vacant property. 

Counsel for plaintiffs thereupon offered to prove by this 
witness that the property in question was being used prin¬ 
cipally as a comfort station, and that the odors from such 
use of the property entered his home at all hours during 
the summer, and sometimes during other months of the 
year, making it very disagreeable, to which offer the de¬ 
fendants and intervenors objected, and said objection was 
sustained by the Court, to which action of the court plain¬ 
tiffs then and there noted an exception, which exception 
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was allowed by the Court and duly entered uppn its min¬ 
utes; and the said witness McReynolds thereupon further 
testified that he recalled the conditions with j respect to 
traffic, uses, and so forth, in that vicinity in the fall of 
1926, and that there were changes in those conditions be- 
i tween that time and the fall of 1930, on Connecticut Avenue, 

and that there have been changes therein between the fall 
of 1930 and the present time, and being asked to [date in his 
own way the changes which he had noticed in tjhe periods 
of time mentioned, he said there are six stores which have 
been built across the street from us, there is a [taxi stand, 
► traffic lights have been put on two streets below! McKinley 

and Morrison Streets, traffic conditions have gjotten very 
heavy and very noisy, automobile traffic, trucks? at night, 
starting possibly around 9 or 10 o’clock and running all 
night long and shake the whole place, and general auto¬ 
mobile traffic is very bad in the day time. 

* S 

On cross examination, that he is the husband of Ellen 

McReynolds, who is a defendant in the case andjwho owns 
the property where he resides, which faces on Connecticut 
Avenue and extends from Oliver Street to Northampton 
Street on the East side of Connecticut Avenue. 

96 And thereupon, the following occurred:! 

, By Mr. Clephane: 

Q. Now, turning to this plat Mr. McReynolds: Does Mrs. 
McReynolds own the entire tract running through from 
Oliver Street and Northampton on the east side of Con¬ 
necticut Avenue? A. She does. j 

Q. And this house, which is marked in yellow on this 

►* plat, and to which I am now pointing, is the house where 

vou reside? A. Yes. 

* 

Q. Mrs. McReynolds was made one of the parties de¬ 
fendant to this suit. Did she file an answer hercj? 

. i 

Mr. Sullivan: I object. 

B The Witness: In this particular- 

Mr. Sullivan (interposing): I object. The record speaks 
for itself. I 

Mr. Clephane: The record shows she did not file an an¬ 

swer, and an order pro confesso was taken againdt her. 

And thereupon the witness was asked if he whs not de- 
4 sirous of having the restrictions on the West Sidle of Con- 
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necticut Avenue on the property involved in this suit re¬ 
moved, to which the plaintiffs objected and the defendants 
stated it was asked for the purpose of showing the bias of 
the witness, the objection was overruled, and the plaintiffs 
then and there noted an exception which was by the Court 
allowed and duly entered upon its minutes, and the witness 
further testifid that he had never done anvthing towards 
helping get the restrictions removed, but if he owned the 
property he thinks it would be a better thing if they were 
removed, that he is not so anxious to have them removed, 
and he was then asked if he had taken any part in any pro¬ 
ceedings to have the property on the East side of Connec¬ 
ticut Avenue rezoned, to which question the plaintiffs ob¬ 
jected, which objection was by the Court overruled 
97 and the plaintiffs then and there noted an exception 
to the ruling of the Court, which was bv the Court 
allowed and duly entered upon its minutes, and he answered 
that he had taken part in such proceedings four or five 
years ago. ‘AVe wanted our property—my wife’s prop¬ 
erty, rezoned. 1 examined the deed to our property after 
it was bought.** 


By Joseph I. LaSalle, that lie is Sanitary Inspector for 
the District of Columbia, has been since 1918, inspecting all 
North of Massachusetts Avenue and West of Rock (’reek 
Park, including the West side of Connecticut Avenue be¬ 
tween Northampton Street and Chevy (’base Circle, he does 
not inspect tin* property in suit every day or every other 
dav. goes there occasionallv, about once a week, and in- 
spects it, and was last there on May 23, 1933, not at the 
request of plaintiffs or their counsel but only on his own 
volition, and being asked when he made these inspections 
did he find any condition existing which required him to 
make reports, the defendants and intervenors objected and 
thereupon counsel for the plaintiffs stated that they ex¬ 
pected his answer to be that at his inspection on May 23, 
1933, he found fecal matter on the property which he re¬ 
quired to be removed and served notice for the removal 
thereof, and thereupon the objection was sustained, to 
which ruling of the Court the plaintiffs then and there 
noted an exception which was by the Court allowed and 
duly entered upon its minutes, and the witness further tes¬ 
tified that when he was there on Mav 23, he counted thir- 
teen taxicabs at the point of the taxicab stand, no one asked 


77 


CHEVY CHASE LAND CO., ETC., ET AL. 

him to find out how manv there were, he was tltere a vear 

before when his chief told him that if lie found anvone 

* 

occupying- those lots to serve a notice on them!, and auto¬ 
mobiles were occupying the lots on the back, ipid witness 
made them clean off the weeds and clean off thje lots, that 
is why he counted them on this occasion^ he does it 
98 often, they were not on Connecticut A venue, they 
occupy 39th Street at present along the pdge of the 
lots in the rear, and the witness LaSalle further testified 
that he knew nothing about this suit until he gpt the sum¬ 
mons this morning. 

By LeRoy E. Peabody, that lie is senior highway econo¬ 
mist for the United States Bureau of Public Rojads, has to 
do with automobile traffic counts taken by his lj>ureau, has 
been in direct charge of the work, of the service in the 
Washington regional area, the reports go to witiless, counts 
have been taken at or in the vicinity of Connecticut Ave¬ 
nue and Chew Chase Circle within the last 'few vears, 
but no counts were taken prior to 1931, counts ivere taken, 
at Connecticut Avenue and Oliver Street, und^r witness’ 
supervision and direction, the persons who toolf the count 
operated under witness’ instructions and reported to wit¬ 
ness, all counts were between September, 193 \ and Sep¬ 
tember, 1932, one year, seventeen days during that period, 
four different persons involved in taking couijit, covered 
that point at night as well as in the day timel all hours 
during the day, none of them are now in the jDistrict of 
Columbia, and thereupon the record of the witness’ Bureau 
was offered in evidence and is hereby incorporated herein 
and made a part of this statement of evidence with like 
effect as if physically set out herein. 


99 By Edward G. Donoghue, that lie \k assistant 
traffic engineer for the Department of Vehicles and 

Traffic for the District of Columbia, and he produced the 
records of his department dealing with the establishment 
of traffic lights on Connecticut Avenue at Morrison and 
McKinley Streets from which he testified that the 

100 record was not a complete order for installing the 
lights, is just the date of the beginning of the 

operation of the lights which was March 11, 1928, at 10 
o’clock, A. M. 
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By Charles A. Jones, that lie is engaged in the* real 
estate business and has been pretty close to twenty-five 
years, was connected with Thomas J. Fisher & Company 
from 1909 until the early part of 1918 when he went into 
the Armv, and then for a short time after he came out of 
the Army in 1919, that he took the branch office which stood 
about the end of Oliver Street on the West side of Connec¬ 
ticut Avenue and fitted that up for living quarters and 
lived there for about a year and a half, the stone office 
building: that was there for a good manv Years, he is 
familiar with the values of property in that section, in¬ 
cluding the properties involved in this proceeding, he iden¬ 
tified the signatures of Edward H. Jones and Charles A. 
Jones, the latter being his own, to the Jones petition which 
had theretofore been offered in evidence, and he then read 
paragraphs 8 and 9 of the said petition, and testified that 
thev were correct, and further testified that he is familiar 
with the building restriction covenants contained in tin* 
deeds to the plaintiffs which are involved in this suit and 
has formed an opinion as to the fair market value of those 
properties subject to those restrictions and also as to the 
fair market value of those properties relieved of those re¬ 
strictions, and he was then asked to state his opinion as to 
the fair market value of them each way, to which question 
defendants and intervenors objected, which objection was 
by the Court sustained, to which action of the Court the 
plaintiffs then and there noted an exception which was by 
the Court allowed and duly entered upon its minutes. 

And the said witness Jones thereupon further testified 
that he knew the present tax assessment value of 
101 the said properties and was asked to state the pres¬ 
ent assessment per foot on each parcel, counsel for the 
plaintiffs stating the purpose of the question being to prove 

bv the witness that the tax assessment is considerably in 
• • 

excess of the actual value of the property subject to the 
restrictions, to which question the defendants and inter¬ 
venors objected, the Court sustained the objection, and the 
plaintiffs then and there noted an exception to the ruling 

of the Court which was allowed bv the Court and duly en- 

• • 

tered upon its minutes. 

Plaintiffs thereupon offered to prove by Mr. Jones that 
the property in suit is worth $1 per foot or less with the 
restrictions on it, and relieved of the restrictions is worth 
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$5 per foot, to which offer the defendants and Jntervenors 
objected, the Court sustained the objection, to which action 
of the Court the plaintiffs then and there noted an excep¬ 
tion which was thereupon by the Court allowed and duly 
entered upon its minutes. 

And thereupon, plaintiffs offered in evidence a plat of 
the original Parcel 38/3 in the words and figures!following: 


(Here follows drawing, side folio 10*2.) 


103 And thereupon the plaintiffs offered tq prove by 
the tax bills upon the properties in suit tliat the tax 
assessment on each property at the time of its acquisition 
by the plaintiffs was just about one-half of what it is today, 
to which offer the defendants and intervenorsj then and 
there objected, the Court sustained the objectioii, to which 
action of the Court the plaintiffs then and thenj* noted an 
exception and the same was allowed by the Court and duly 
entered upon its minutes. 

And thereupon the plaintiffs rested. I 


And thereupon, to maintain the issues on their part 
joined, the defendants offered evidence tending! to prove 
as follows: 

Bv William H. Walker, tl ml he is one of tin* defendants 
• 7 

and has resided in the District of Columbia foi[ the past 
sixtv-four vears, and been engaged in the real estate busi- 
ness for 45 years, he bought lots 57, 58 and 813, how owns 
Lots 58 and 813 with remainder in Lot 57, built ajhouse for 
wife’s familv on Lot 57 and gave them a life estate, Lot 813 
faces immediately on Chevy Chase Circle, approximately 
67Yj feet on the Circle, one-half of the distance frjom West¬ 
ern Avenue to Connecticut Avenue is owned bv witness, 
Belt Road originally ran through the property, part of the 
fee which he now owns was originally Belt Road, the lot 
on which he built fronts sixty feet on Western Ayenue, the 
next one is sixty feet and the next one eighty-threje, and he 
was thereupon asked why he bought the property,j to which 
question the plaintiffs objected on the ground that his men¬ 
tal operations are not material, what he did may j be mate¬ 
rial, but not the reasons which existed in his head, the ob¬ 
jection was by the Court overruled, and the plaintiffs then 
and there noted an exception to the ruling of the court. 
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which was by the Court allowed and duly entered upon its 
minutes, and it he witness answered that he bought the 
property because he wanted to get a nice residential site 
for the house and for the reason that there was no 

104 business there and could not be, and the property 
was restricted both against business and against 

apartment houses and against semi-detached house, and 
asked how lie knew that he replied he was told by Fisher & 
Company from whom he bought, to which statement the 
plaintiffs objected, the objection was by the Court over¬ 
ruled, to which action of the Court the plaintiffs then and 
there noted an exception which was by the Court allowed 
and duly entered upon its minutes. 

The said witness Walker thereupon further testified that 
most of his conferences were with Mr. Miller, the contract 
of the Chevy Chase Land Company and himself for the pur¬ 
chase of the property was prepared by Miller and himself, 
he does not know what official connection Miller had with 
the Company, knows he was Stellwagen’s right hand man 
or principal man in the office of Fisher & Company, and 
Miller told him what land was covered bv the restrictions, 
to which statement plaintiffs objected, the objection was 
by the Court overruled, and the plaintiffs then and there 
noted an exception which was by the Court allowed and 
duly entered upon its minutes. 

The witness thereupon identified what appears to be a 
contract between the Thomas J. Fisher and Company and 
himself, and testified that the handwriting in the contract 
was made at the time the contract was entered into and 
while witness was sitting at Miller’s desk, part of it is wit¬ 
ness’ handwriting and the other part he is sure is Miller's 
because nobody else was present, and he was thereupon 
asked why that was inserted to which the plaintiffs ob¬ 
jected, the Court overruled the objection and the plaintiffs 
then and there noted an exception which was by the Court 
duly allowed and entered upon its minutes, and the witness 
stated it was simply to carry out a little more explicitly 
the conditions we had made as to the covenants which 
would be there as against business, those conditions 

105 were talked over between witness and Miller at the 
time and that was the reason the contract, after hav¬ 
ing been typewritten, the balance was filled in in ink, and 
the said contract was thereupon offered in evidence, to 
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Made in duplicate 
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which offer the plaintiffs objected on the ground, in addi¬ 
tion to objections already made, that there is nothing in the 
contract to the effect that similar covenants were to be on 
any other land and therefore is not material in this case, 
which objection was by the Court overruled, to which ruling 
of the Court the plaintiffs then and there noted an excep¬ 
tion which was by the Court allowed and duly entered upon 
its minutes, and the said contract was thereupon admitted 
in evidence and is in the words and figures following: 

o i o 


(Here follows copy of contract, side folio 106.) 


107 Thereupon, the following occurred: 


Mr. Clephane: This contract is the ordinary real estate 
contract, giving the terms of purchase, and contains this 
statement: “Property sold with the understanding” as 
originally written, “that only detached houses will be 
built.” That phrase “that only detached houses will be 
built” is stricken out and there is inserted “that Tow, semi¬ 
detached houses or apartment houses will not l|)e built or 
business property.” 


The said witness Walker thereupon identified the deed 
dated April 21, 1926, by which he took title, andjmy signa¬ 
ture is on it, that deed is signed by The Chevy Cjiase Land 
Company, K. J. Stellwagen, President, and Georgje E. Flem¬ 
ing, Secretary, and it is also signed by me as agreeing to 
the covenants which were incorporated in the depd, and he 
was thereupon asked whether any representations were 

made bv anvbodv on behalf of The Chew Chase Land Com- 
♦ • * * 

pany that similar covenants would be inserted in! the deeds 
to adjoining property, to which question the plaintiffs ob¬ 
jected and the objection was overruled and thej plaintiffs 
then and there noted an exception which was by jthe Court 
allowed and duly entered upon its minutes, and the wit¬ 
ness thereupon answered the question in the affirmative, 
and thereupon the plaintiffs moved the Court to jstrike out 
the last question and answer on the ground that it is not 
stated who made the representations or what they were, the 
question is too general and a mere conclusion, which mo- 


i 

i 
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tion was by the Court overruled and the plaintiffs then 
and there noted an exception which was by the Court al¬ 
lowed and duly entered upon its minutes. 

And thereupon, the witness further testified that Miller 
made the representation at the time they were completing 
the contract of purchase, the representations were that 
the land to the Hast would have the same covenants as the 
land witness was buying, witness was buying part of the 
tract, and Miller stated the rest of the tract would 
108 have the same covenants. 

And thereupon the following occurred: 


Mr. Clephane: This is a statement of the covenants, if 
the Court please (reading): 

“All houses upon the premises hereby conveyed shall 
be built and used for residence purposes exclusively, ex¬ 
cept stables, carriage houses, sheds, or other outbuildings 
for use in connection with such residences, and no trade, 
business, manufacture, or sales, or nuisance of any kind 
shall be carried on or permitted upon said premises. 

“That no structure shall be erected within thirty feet 
of the line of Western Avenue as allowed under the build¬ 
ing regulations of the District of Columbia, and no stable 
shall be erected except upon the rear of said premises. 

“That no apartment; house or apartment houses shall be 
erected thereon. 

“That no dwelling house shall be erected on said prem¬ 
ises at a cost less than, $5,000. 

“That no row or semi-detached houses shall be erected 
on said land. 

“Tn evidence; of his intention to be bound by the fore¬ 
going covenants and agreements, the party of the second 
part has hereunto set his hand and seal.” 


Witness further testified that after purchasing the prop¬ 
erty he did erecit the house on Lot 57; he identified the deed 

from himself to Gilbert M. Husted and Mav A. Dusted 

* 

conveving a life estate to them, and the same was offered 
in evidence in the words and figures following: 

“This deed made this fifth day of April in the year one 
thousand nine hundred and twenty-seven, by and between 
William IT. Walker and Grace A. L. Walker, his wife, of 
the District of Columbia, parties of the first part, and Gil- 
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bert M. Husted and May A. Husted, of the said District, 
parties of the second part: 

109 “Witnesseth, That in consideration of the sum of 
Ten Dollars, the parties of the first parti do hereby 
"•rant unto the parties of the second part, for and during 
the term of their natural lives, all that piece or parcel of 
land, together with the improvements, rights,| privileges 
and appurtenances to the same belonging, sitiiate in the 
County of Washington, District of Columbia, described as 
follows, to wit: Lot Fifty-seven (57) in Square Seventeen 
hundred and forty-six (1746), in William H. Walker’s Sub¬ 
division, as per plat recorded in Liber 81 folio 178 of the 
Records of the Office of the Survevor of the bistrict of 
("olnmbia; subject to the building restriction line as shown 
on said plat. To have and to hold, the said land and prem¬ 
ises, with the improvements, easements and appurtenances, 
unto and to the use of the said parties hereto of I the second 
part for and during their joint lives, and unto the sur¬ 
vivor of them, for and during his or her natural life, and 
no longer. 

“Witness our hands and seals the day and year herein¬ 
before written. 

[seal.] WILLIAM H. WALKER. 

GRACE A. L. WALKER. 

In presence of: 

JOHN H. HOLME AD.” 


And thereupon, the defendants offered in evidence a 
certified copy of the deed from The Chevy Chase Land 
Company to Oscar H. Robey, who is one of the defend¬ 
ants in this case, and who owns Lot 815 in jtliis tract, 
against whom an order pro eonfesso has beep taken, to 
which offer the plaintiffs objected on the ground that there 
is nothing to tie or bind the plaintiffs by the contents of 
that deed, which objection was by the Court |overruled, 
and the plaintiffs then and there noted an exception to 
the ruling of the Court which was by the Coujrt allowed 
and duly entered upon its minutes, which deed is dated 
July 27, 1926, and which deed is signed by The Chevy 
Chase Land Company of Montgomery County, Mary- 
110 land, and also by the said Oscar H. Robey, and so 
far as germane to the present case the cpntents of 
the same are as follows: 
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“Witnesseth, that the said party of the first part, for 
and in consideration of the sum of Ten (10) Dollars, to it 
paid by the said party of the second part, does hereby 
"rant and convey unto the said party of the second part 
in fee simple, the following- described land and premises, 
with tin* improvements, easements, and appurtenances 
thereunto belonging, situate in the District of Columbia, 
namelv: 

“Part of the tract of land called ‘Chevy Chase’ and part 
of Lot numbered Eleven (11) in Square numbered Eighteen 
hundred and sixty (1860) in Fulton R. Gordon’s Subdi¬ 
vision of part of the said tract now known as ‘Connecticut 
Avenue Terrace’ as said subdivision is recorded in Liber 
County No. 21 folio MM, of the Records of the Office of the 
Surveyor of the District of Columbia, being together de¬ 
scribed bv metes and bounds, in accordance with a survev 
made June MO. 1926, and recorded in Survey Book 85 page 
176, of the aforesaid Surveyor’s Office Records, as fol¬ 
lows, to wit: Beginning for the same on the Westerly 
line of Connecticut Avenue, One hundred and thirty (130) 
feet wide at the point of intersection of said Westerly line 
of said Avenue with the Northerly line of Northampton 
Street, Fifty (50) feet wide as laid down in the Plain of 
Dedication of land for extension of said street and re¬ 
corded in Liber 72 folio 46 of the aforesaid Survevor’s 
Office Records; and running thence South Sixty live de¬ 
grees, thirty-four minutes (65 34') West and with the 

Northerly line of said Northampton Street, One hundred 
and sixty and eighty four hundredths (160.84) feet to the 
point of intersection of said line of said street with the 
East line of Thirty ninth Street, sixty (60) feet wide; 

thence due North with said line of said Thirty ninth 
111 Street, Sixty and ninety four hundredths (60.94) 
feet to a stone; thence North Sixtv two degrees, fortv 
two minutes (62° 42') West, twentv four and eightv six 
hundredths (24.86) feet to the Easterly line of alley dedi¬ 
cated and shown on plat recorded in Liber 82, folio 96 
of the said Survevor’s Office Records; thence due North 
and along said line of said alley, Fifty and ninety-four 
hundredths (50.94) feet to an angle in said alley; thence 
still with said line of said allev North Twentv-four de- 
grees, twenty six minutes (24 26') west Thirteen and sixty 
two hundredths (13.62) feet to a peg; thence North Sixty 
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five degrees, thirty four minutes (65° 34') East, One hun¬ 
dred and thirty (130) feet to the Westerly line of Con¬ 
necticut Avenue, and thence South Twenty four degrees 
twenty six minutes (24° 26') East and along said line of 
said Avenue One hundred and thirty five (135)! feet to the 
place of beginning. 

“Subject, as to said part of Lot numbered Eleven (11) 
in Square numbered Eighteen hundred and sixty (1860) 
to the building restriction line shown on said plat recorded 
in Liber County 21 folio 33, of said Surveyor’s! Office Rec¬ 
ords, and to the covenant that no dwelling house shall be 
erected on said lot to cost less than $3,500. 

“Subject as to the remainder of the land ljiereby con¬ 
veyed, to the covenants that all houses ereetjed thereon 
shall l)e built and used for residence purposes exclusively, 
except stables, carriage houses, sheds or othqr outbuild¬ 
ings, for use in connection with such residences, and no 
trade, business, manufacture or sales or nuisance of any 
kind shall be carried on or permitted upon saicl premises; 
that no stable or outbuildings shall be erected except on 
the rear of said premises; that no apartment house or 
apartment houses shall be erected thereon; that no dwell¬ 
ing house shall be erected on said premises atja cost less 
than $5,000. | 

112 “Subject also to the covenants that only one dwell¬ 
ing-house shall be erected on the north 60 feet front 
by the full depth thereof of the parcel of land hereby con- 
veved, and that onlv one dwelling house shall be erected on 
the remainder of the parcel of land hereby conveyed. 

“In evidence of his intention to be bound bk the fore¬ 
going covenants, restrictions and agreements, the party of 
the second part has hereunto set his hand and! seal.” 

i 

And thereupon the witness Walker was further asked 
whether when he bought he had anv knowledge of the 
decree in the Poole case, to which plaintiffs objected on the 
ground that it was of no importance to the plaintiffs 
whether the defendant Walker had knowledge of the Poole 
decree, which objection was by the Court overruled, to 
which ruling of the Court the plaintiffs then and there noted 
an exception which was by the Court allowed aid duly en¬ 
tered upon its minutes, and the witness replied that he had 
a slight knowledge, and he was then asked wliati knowledge 
he had, if any, to which the same objection wad made, the 
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Court made the same ruling and the plaintiffs then and 
there noted an exception which was by the Court allowed 
and duly entered upon its minutes, and the witness replied 
that he knew that in that ease the Court had ruin/// against 
business property on the West side of Connecticut Avenue 
and that the suit was brought by people on the Hast side, 
he did not have a great deal of knowledge about the case 
because at that time he was not interested, it was only gen¬ 
eral knowledge, that was before he purchased but at the 
time he purchased he did know that that condition existed; 
that he is familiar with the conditions and the character of 
property in the neighborhood of Chevy Chase Circle, that 
after having the plat prepared which was used in the trial 
court for the purpose of illustration he, in order to make 
a check, drove out to Chew Chase, went over everv 
113 street shown on the plat and found no errors, coun¬ 
sel for the witness stating that he was not under¬ 
taking to prove the plat for the purpose of determining its 
accuracy but only for the purpose of getting the Court ac¬ 
quainted with the exact conditions in the neighborhood; that 
coming down Connecticut Avenue from Chew Chase Circle 
on the East side the first apartment house is four or five 
blocks down, which it was agreed by counsel is the La Heine 
on Legation Street, and the first business house is the gas 
station at Nebraska Avenue which is probably three-quar¬ 
ters of a mile, and he was then asked going North on Con¬ 
necticut Avenue bevond Chew Chase Circle where is the 
first apartment house or business house, to which plain¬ 
tiffs made objection on the ground that we are concerned 
in this suit with District of Columbia conditions and not 
conditions in the State of Maryland, which objection was 
by the Court overruled, to which ruling of the Court the 
plaintiffs then and there noted an exception which was by 
the Court allowed and duly entered upon its minutes, and 
the witness answered that there was no apartment house 
North of Chevy,Chase Circle, and the first place of business 
is—well you may call it a place of business down there at 
the Lake, exactly two miles from Chevy Chase Circle, that 
there is no business on the whole line of Western Avenue 
to the East or to the West of Chevy Chase Circle, that 
there are nine houses on the North side of Western Avenue 
West of Chevy Chase Circle, everyone/ of which has been 
built since witness built his house, and on the South side 
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there is a little Baptist Church just West of Belt Road, 
beyond that at the time he bought there were two houses, 
all of the rest have been built since, five houses have been 
built in that block, there arc no business or j apartment 
houses on Magnolia Parkway or on Grafton Stjreet, or on 
Oliver Street, or on Patterson Street, except tliej apartment 
house just East of Chevy Chase Circle known as the 

114 Chevy Chase Apartment house which \yas built a 
good many years ago, before witness bought, it is 

facing on the Circle and a very nice looking |iouse, that 
there are no apartment or business houses on | Belt Road 
or on Oliver or Northampton Streets or on Clkevy Chase 
Park wav. 

And thereupon the defendants offered in evidence the 
entire record of the Poole suit on the theory tligt the facts 
established in that case are res adjudicata he^e, and the 
plaintiffs objected to any such omnibus offer, further ob¬ 
jecting that the principle of res adjudicata cannot possibly 
apply to the plaintiffs in this case, people are nbt required 
to take notice of details of pleadings and evidence offered 
in the course of a law suit nor the details of fjhe opinion 
of the Court rendered therein, the onlv thing of which con- 
structive notice is taken is the actual judgment) or decree, 
to an offer of which, there will be no objection,land there¬ 
upon the defendants limited their said offer to! the decree 
and the opinion of the Court of Appeals, and the plaintiffs 
objected to so much of the said offer as included the opinion 
of the Court of Appeals, on the ground that Opinion de¬ 
clared that the parties to that case had conceded the fact 
and the ruling was based upon that concession,land there¬ 
upon the Court admitted the bill of complaint,|the decree 
and the opinion of the Court of Appeals in the Boole case, 
to which ruling of the Court the plaintiffs noted an ex¬ 
ception which was by the Court allowed and duly entered 
upon its minutes, which said bill of complaint appears at 
])}). 10 to 15, inclusive, of the printed transcript of record 
in cause No. 3163 on the Docket of the Court of Appeals 
of the District of Columbia, and which said decree appears 
on page 17 of the printed record of said cause, which opinion 
of the Court of Appeals in said Poole suit is Reported in 
Volume 48 of the official reports of the Opinions of 

115 the said Court beginning on page 400 thereof, and 
which said bill of complaint, decree and opinion are 
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liereby incorporated in and made a part of this statement 
of evidence with like effect as if set out physically herein. 

And thereupon, the said witness Walker further testified 
that there are no business structures or apartments around 
Chevy Chase Circle except the one already referred to, the 
one apartment house to the East which is only a four story 
building, on the North side of Western Avenue, opposite 
witness’ property, is the Episcopal Church, a very hand¬ 
some building, then, next to the corner, at the corner of 
Grafton Street, is a very nice private residence, and the 
residence on the corner of Connecticut Avenue and the 
Parkwav, Mr. Corbv’s residence is on the next corner, 
then the apartment house, the Presbyterian Church, and 
then one house directly opposite the property in suit on the 
East side of Connecticut Avenue, they are all handsome 
residences with the exception of the Church and the apart¬ 
ment house, improvements are now being made in the Circle 
itself. 


And on cross examination the witness further testified 
that in the contract which had been put in evidence the 
witness wrote “semi-detached houses or apartment houses 
will not be built", and the words “only detached houses” 
was struck out at that time, those changes were made be¬ 
fore he put his signature to the contract: that witness has 
been in the real estate business for 45 vears, and considers 


himself an experienced business man, should say 45 years 
devoted exclusivelv to business would justifv that state- 
ment, the property had been discussed with Miller for some 
little time, the first negotiations were with Dovle and when 
it came to the final closing with Miller, Miller was the one 
who told him that such restrictions would be put upon the 
other properties and he so told him before the contract was 
signed, and the witness being asked, “Whv was it vou 
didn’t take the precaution to see that that statement 
116 went into the contract itself", replied, “Well, I knew 
that such provisions were in practically all of the 
Chevy Chase property, and \ knew that I was dealing with 
people whom L could trust. I felt their statement was 
sufficient,” the necessity of it being in there never occurred 
to him, he thought their statement was sufficient but it did 
occur to him to have insisted on having written into the 
contract, “rows or semi-detached houses will not be built or 
business property”, and it was largely on witness’ insist- 
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ence that that was put in, and would not say jhe had in¬ 
sisted on every word because it was a matter oil discussion 
between Miller and himself, and was put in the (contract as 
we wanted it, the matter of the restriction goin$ upon this 
and the other properties was just as important a4 putting in 
about the rows or semi-detached houses or business prop¬ 
erty, and the witness was then asked why he di|d not have 
put in the contract the matter of the restrictions on other 
properties and replied, “1 own a subdivision! in North 
Chevy Chase, and I have similar provisions to that, almost 
identical, and when I make a deed 1 want the person T enter 
into the contract with to know that that is goin^ to be put 
in his deed. There is never a deed that goes out from me 
but what has in it that exact form, and I kno\y Fisher & 
Company did business just about the same as I did. I did 
not consider it was at all necessary to have a written obli¬ 
gation from them that they were to do it.” j Plaintiffs 
thereupon moved to strike out so much of the janswer as 
refers to North Chevy Chase as not being responsive to the 
question, which motion was by the Court overruled, to 
which action of the Court the plaintiffs then |and there 
noted an exception which was allowed by the Court and 
duly entered upon its minutes. 

On further cross examination, the witness further 
117 testified that the statement or representation made 
by Miller was that those same covenants \yould be in 
the property to the East, the property running j from Belt 
Hoad to the Circle, around the Circle and downj Connecti¬ 
cut Avenue about a couple of hundred feet, tlujit was the 
property which was still owned by the Chevy Cjiase Land 
Company and was the property to which we referred; that 
he presumes he prepared the deed to the Husteds, that he 
put in that deed “Except the building restriction line as 
shown on said plat” for the reason that he prdbablv fol¬ 
lowed the same description that was in his deed|from The 
Chevy Chase Land Company, there was a restriction line 
running across Western Avenue 30 feet back from the 
street, there is a line 30 feet back from the front line of 

' m i 

Western Avenue on which nothing can be built} he prob¬ 
ably followed the same wording, and being askc[d why he 
did not make the property subject to the building restric¬ 
tion lines and covenants instead of limiting it to the line if 
the covenant was so important, he replied that tjie deed is 
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not a deed in fee, and that he left the covenants out be¬ 
cause he did not think it necessary to put them in, he was 
onlv giving them a leasehold interest and it really was not 
necessary to put in about the building restrictions but he 
was simply following a former deed, the house was already 
built when that deed was made, it was simply a life estate 
to the grantee, and he was then shown the deed to him¬ 
self and asked to point out in that deed where the words 
“subject to the building restrictions" appears therein, and 
he replied, there is the clause here that no structure shall 
be erected within thirty feet of the line of Western Avenue, 
he presumes that is where he got it; and he was then asked 
if it was not a fact that he did not get it from that deed at 
all but that the lot is described as Lot 57 in Square 174b 
in William II. Walker's Subdivision as recorded in 
118 Liber 181, folio 178, of the records in the Office 1 of the 
Surveyor, subject to the building restriction line as 
shown on that plat, and that he got the language of the deed 
to the Husteds from that description and did not get it 
from the description of the deed to himself at all, and he 
replied, “That building restriction line was shown on all 
the property before I acquired the title, and 1 re-subdi¬ 
vided, it," and he was then asked if it is not a fact that the 
building restriction line, to which he referred in the Husted 
deed, is the line shown on his own subdivision which could 
not have existed until he got his deed, and he replied in the 
affirmative, here is your 30 foot restriction line in the deed 
which I got. 

On further cross examination, the attention of the witness 

was called to the fact that in direct examination he had 

spoken of having some knowledge of the Poole decree and 

had said “At the time T did purchase I did know that that 

condition existed'’, and he was asked what he meant bv 

• 

that, and he replied, “I think if you will give me the exact 
wording, I can tell you”, and he was told “That is the 
exact wording”, whereupon he stated, “I knew that there 
was a decree as against business being over there on the 
West side. And vou will find over there that I stated that 
at the time that decree was entered I had no interest in that 
neighborhood and paid very little attention to it. I simply 
knew in a cursory sort of way of this condition”, and he 
further testified that at the time he acquired title he knew 
that such a decree had been entered, and knew very little 
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more about it, did not examine the record, he doesn’t know 
how much more he knew, never read the decree;land he was 
further asked if the gas station at Nebraska Avenue is not 
the beginning of a highly specialized gasoline, delicatessen 
and barbecue stand section that runs for a mile and 

i 

119 a half or two miles from Nebraska Avenue south to 
the Bureau of Standards at Upton Street, or just 
North of Upton Street, on both sides of Connecticut Ave¬ 
nue, with an occasional very large apartment house, to 
which question he replied, “No, I don’t know, j My recol¬ 
lection is this, that there is a gas station, several gas sta¬ 
tions, maybe, and several stores in the block!, and then 
another gas station, and then there is some beautiful home 
along there, and I think it is the Methodist—Baptist Home 
at the top of the hill, then you come to a largcj apartment 
house, and then you get well down to Albemarle Street be¬ 
fore von strike anv other business on the West side. From 
• • ! 

Albemarle Street up to the top of the hill it is jpractieally 
all business on each side, and on top of the hill is the Bureau 
of Standards”. 

i 

And he was thereupon asked, “Would youj say, from 
your experience, your long experience as an operator and 
business man, that from Harrison Street to Uij>ton Street 
the locality is one beautiful for individual, private dwell¬ 
ing homes?”, to which the defendants objected on the 
ground that there was nothing in the direct examination 
which would warrant that, and the Court sustained the 
objection, to which ruling of the Court the plaintiffs then 
and there noted an exception which was by th$ Court al¬ 
lowed and duly entered upon its minutes. 

On further cross examination, the following occurred: 

Q. You say that north of the Circle, the first place of busi¬ 
ness is at the Lake, which is exactlv two mile? from the 
Circle? 


™ ! 

Mr. Clephane: Tie did not say “exactly two pules”. 

Mr. Sullivan: You asked him if it wasn’t tljirec miles, 
and he said it is exactly two miles. I took it down in short¬ 
hand, and he can correct me if that is not right. 

The Witness: I do not think T would have! said “ex¬ 
actly”; T would have said “about”. I ojon’t know 
120 the exact distance, but I know it was always looked 
on as being two miles from the Circle to the Lake. 
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And he thereupon, on further cross examination, further 

testified that he knows the Chew Chase library North of 

♦ » 

Chevy Chase Circle, just above Kirk Street. 

And thereupon the following’ occurred: 

Q. You did not consider that, did you, as a business 
property? A. Yes, casually: it did not impress me. 


And he further testified on cross examination there is 
also a branch Post Office in this library building, he does 
not know for what purpose the library building is used out¬ 
side of Post Office, is not acquainted with the fact that it 
is used as a meeting place for assemblies of various kinds 
or that it is a public meeting place, he knows that the Chevy 
Chase Club is just a few blocks North, and the Columbia 
Country Club about half a mile further out, and the Fire 
department on the East side of Connecticut Avenue slightly 
bevond the Columbia Country Club, he would hardly call 

the Chew Chase Club or the Columbia Country Club busi- 
• • 

ness properties, but he would not call them residences, and 
the fire engine; house is probably a half block from the Lake 
in that section : that he has been through Oliver Street East 
of Connecticut Avenue between the last two or three weeks 
and does not know that in the middle of that block, between 
Connecticut Avenue and Chew Chase Parkwav, on the 
South side, there is a millinery manufacturing and sales 

7 • O 

establishment, he has driven through there very often and 
has never seen it; and thereupon the following occurred: 


Q. One further question. You spoke of Western Avenue, 
the development on Western Avenue. Western Avenue 
onlv runs to Wisconsin Avenue and breaks off into a blind 
street? A. It runs to Wisconsin Avenue. It is 
121 paved to Wisconsin Avenue. Western Avenue is 
open all the way to the Dalecarlia Reservoir. 

Q. Are there any structures on Western Avenue west of 
the first block, west of 44th Street? A. No, I don't think 
there is a structure down that far. 

Q. Western Avenue runs east a couple of blocks and be¬ 
comes a blind street, doesn’t it? A. Yes. 


I>v Walter G. Dunlop, that lie is the husband of the de¬ 
fendant intervenor Ruth G. Dunlop, resides at 3752 Oliver 
Street, has resided there since May, 1915, except for IS 
months’ absence in military service during the war, pur- 
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chase was made during 1918 and had been residing there 
prior to the purchase as a tenant. And thereupon, the 
defendants offered in evidence a certified copy o|f the deed 
to the Dunlop property from Charles Conard tp Ruth G. 
Dunlop, for tlie purpose of establishing that this |defendant 
lives in Chevy Chase, District of Columbia, and the Poole 
suit established the restriction on the property around 


Chevy Chase Circle and showed that it was all 


under the 


same general plan, to which offer the plaintiffs objected 
on the ground that the deed itself contains no [Covenants 
of any kind much less a clause to the effect that those cove¬ 
nants art 1 part of the general plan or are to be placed upon 
any other property whatever, which objection \yas by the 
Court overruled, to which ruling of the Court thd plaintiffs 
then and there noted an exception which was byjthe Court 
allowed and duly entered upon its minutes, and the said 
certified copy was then received in evidence, bears date 
dune *24, 1918, is between Charles Conard, et ux.jaml Ruth 
(J. Dunlop, is signed by Charles Conard and wifje and not 
signed bv the grantee, and so far as material to Itliis cause 
contains the following: 

122 “Witnesseth, that the said parties of the|first part, 
for and in consideration of the sum of Ten! (10) Dol¬ 
lars, to them paid by the said party of the second part, do 
hereby grant and convey unto the said party of (lie second 
part, in fee simple, the following described iland and 
premises, with tin* improvements, easements, and appurte¬ 
nances thereunto belonging, situate in the County! of Wash¬ 
ington, District of Columbia, namely: Lots jnumbered 
Thirty-eight (38) and Thirty-nine (39) in Square'numbered 
Eighteen hundred and sixty-.five (1865) ‘Chevy Chase, 
D. CV in a subdivision made bv The Chevy Cllase Land 
Company of Montgomery County, Maryland, and jothers, as 
per plat of said Subdivision recorded in Liber Cojuntv it 21 
folio 49 of the Records of the Office of the Surveyor of the 
District of Columbia. i 

“Subject to certain covenants and restrictions of record. 

“To have and to hold the said described land gnd prem- 
ises, with the improvements, easements and appurtenances, 
unto and to the use of the said party of the second part, 
her heirs and assigns, in fee simple. 

“Subject to a certain Deed of trust of record securing 
the payment of the sum of Five thousand (5000) Dollars, 
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which 1 lie said party hereto of the second part hereby 
assumes and agrees to pay.” 

And thereupon a certified copy of the deed from the 
Chevy Chase Land Company to Charles Conard and wife, 
was offered in evidence, to which the same objection was 
made, the same ruling thereon, and the plaintiffs then 
and there noted an exception which was by the Court al¬ 
lowed and duly entered upon its minutes, and thereupon the 
said certified copy was received in evidence, bears date 
July :», 1908, is signed by both grantor and grantees, and 
so far as material to this case contains the following: 

123 “Witnesseth, that the Chevy Chase Land Com¬ 
pany, of Montgomery County, Maryland (a Corpora¬ 
tion dulv organized under and bv virtue of the laws of the 

• V ft- 

State of Maryland), party hereto of the first part, for and 
in consideration of Ten (10) Dollars, in current money of 
the United States to it paid by Charles Conard and Dora 
Allen Conard, his wife, of the District of Columbia parties 
hereto of the second part, receipt of which at the delivery 
hereof, is herebv acknowledged, doth grant and eonvev 
unto and to the use of the said Charles Conard and Dora 
Allen Conard, his wife, as joint tenants and not as tenants 
in common heirs and assigns, the following described land 
and premises, with the easements and appurtenances, 
thereto belonging situate in the County of Washington, Dis¬ 
trict of Columbia, to wit: Lot numbered thirty-eight (38), 
in square numbered eighteen hundred and sixty-five (1865). 
‘Chevy Chase, D. (V, a subdivision made by The Chevy 
Chase Land Company, of Montgomery County, Maryland, 
as per plat recorded in Liber County rr‘21, folio 49, of the 
Records of the Office of the Surveyor of the District of Co¬ 
lumbia, to have and to hold, the said land and premises 
with the easements and appurtenances, unto and to the said 
Charles Conard and Dora Allen Conard, his wife, as joint 
tenants in consideration of the execution of this Deed, the 
said parties of the second part, for for themselves and for 
their & each of their heirs and assigns, herebv covenant 
and agree with the said party of the first part, its succes¬ 
sors and assigns (such covenants and agreements to run 
with the land); as follows: 1. All houses upon the premises 
hereby conveyed shall he built and used for residence pur¬ 
poses exclusively, except stables, carriage-houses, sheds, or 



CHEVY CHASE LAND CO., ETC., ET AL. 


95 


other out buildings, for use on connection with such resi¬ 
dences, and no trade, business, manufacture or sales 

124 or nuisance of any kind shall be carried bn or per¬ 
mitted upon said premises. 2. That no j structure 

shall be erected within fifteen (15) feet of the front or street 
line of said premises, except such as are allowed under 
the Building Regulations of the District of Columbia; and 
no stable shall be erected except on the rear of sjaid prem¬ 
ises. 3. That no Apartment House or Apartment Houses 
shall be erected thereon. 4. That no dwelling house shall 
be erected on said premises at a cost less than thirty live 
hundred (3500) Dollars. In evidence of their intention to 
be bound by the foregoing covenants and agreements, the 
parties of the second part have hereunto set their hands and 
seals.” 

! 

And thereupon the witness Dunlop was asked what 
caused him to purchase property in this locality] to which 
tin* plaintiffs objected, the objection was by the Court over¬ 
ruled, to which ruling of the Court the plaintiffs! then and 
there noted an exception which was by the Couijt allowed 
and duly entered upon its minutes, and witness replied that 
he had lived out there from Mav 9, 1915, as a tenant until 
the time of the purchase of the property in June, 1918, he 
purchased at that time because he was thoroughly familiar 
with the property and its surroundings, and wajs entirely 
satisfied; that he got his information that otlieir land in 
the vicinitv was restricted through advertisements in the 
public press, some sign boards, and through reading in the 
public press of the Court action before the Supreme Court 
of the District of Columbia at the time of the P^ole case, 
he does not recall the exact location of the sign boards but 
there were sign boards, sign boards of, he presumes, The 
Chevy Chase Land Company, Thomas J. Fisliej- & Com¬ 
pany, and he was asked by the Court, ‘‘Did the signboards 
have on them Thomas J. Fisher & Company—or, the Chevy 
Chase Land Company?”, and he replied, “Yes, Sir”, 

125 he does not remember the exact language oil the sign 
board but his recollection is that it state<jl that all 

of the property in Chevy Chase that was for sale by the 
Chevy Chase Land Company was restricted in its use for 
residential purposes, witness’ property is about! 175 feet 
from Connecticut Avenue. 
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On cross-examination, the witness further testified: “My 

observation of the signboards was that thev stated in effect 

that all the property of the Chevy Chase Land Company 

in the vieinitv of Chew Chase would contain restrictions 

• % 

limiting it to residential uses”; that he saw the signs at 

various times while lie was living there as a tenant, also 

advertisements in the paper, that he has seen no others in 

addition to looking at them in those advertisements, he was 

aware of the situation of the Poole case wherein thev had 

♦ 

attempted to put a Sanitary Grocery store over there, was 
aware of I)r. Poole's proceeding in connection with the 
hearing to enjoin the erection of the store, was only a 
tenant at that time, had no part in it, had heard people 
discuss it, it was the lower Court’s decision because the 
Court of Appeals’ decision was not handed down until after 
1 entered the purchase of my property, understood the case 
had been appealed from the lower court’s decision. 

P>y Cyril J. Smith, that he resides at .‘1781 Oliver Street, 
the northeast corner of Connecticut Avenue and Oliver 
Street, thereupon the defendants offered in evidence two 
deeds from the Chevy Chase Land Company to Eleanor 
Steward and Arthur P. Steward, respectively, and a third 
deed from the Stewarts to the father of the witness, to 
which plaintiffs made the same objections as theretofore, 
the Court made the same ruling, and the plaintiffs then 
and there noted an exception which was by the Court 
126 allowed and duly entered upon its minutes, and the 
said deeds so far as material to this case are as 
follows: 

The deed from the Chevy Chase Land Company to 
Eleanor M. Steward is dated February 13, 1908, signed by 
the grantor and grantee and contains the following: 

“Witnesseth, that the Chevy Chase Land Company, of 
Montgomery County, Maryland (a corporation duly organ¬ 
ized under and bv virtue of the laws of the State of Marv- 

» ♦ 

land), party hereto of the first part, for and in considera¬ 
tion of Ten (10) dollars, in current money of the United 
States to it paid by Eleanor M. Steward, party hereto of 
the second part, receipt of which at the delivery hereof is 
hereby acknowledged, doth grant and convey unto and to 
the use of the said Eleanor M. Steward her heirs and as¬ 
signs, the following described land and premises, with the 
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easements and appurtenances thereto belonging,!situate in 
the County of Washington, District of Columbia, to wit: 

4 ‘Lot numbered twenty-seven (27) in square numbered 
eighteen hundred and sixty-four (1864) in ‘Chcjvy Chase 
1). C.’ a subdivision made bv The Chew Chase Land Com- 
pany, and being as per plat recorded in Liber County No. 
21 folio 49 of the records of the office of the Surveyor of the 
District of Columbia. j 

“To have and to hold the said land and premises, with 
the easements and appurtenances unto and to tjhe use of 
the said Eleanor M. Steward, party of the second! part, her 
heirs and assigns forever. In consideration of the execu¬ 
tion of this deed, the said party of the second j part, for 
herself and for her heirs and assigns, hereby covenants 
and agrees with the said party of the first part, its succes¬ 
sors and assigns (such covenants and agreements to run 
with the land), as follows: 1. All houses upon th(^ premises 
hereby conveved shall be built and used; for resi- 

" * i 

127 deuce purposes exclusively, except stables,! carriage- 
houses, sheds, or other out-buildings for u^e in con¬ 
nection with such residences, and no trade, business, manu¬ 
facture or sales or nuisance of anv kind shall be carried 

* 

on or permitted upon said premises. 

“2. That no structure shall be erected with fifteen (15) 
feet of the Oliver Street line of said premises except such 
as are allowed under the Building Regulations of the Dis¬ 
trict of Columbia, and no stable shall be erected jexccpt on 
the rear of said premises. 

“3. That no apartment house or apartment hofises, shall 
be erected thereon. 

“4. That no dwelling house shall be erected on said 
premises at a cost less than Five Thousand (5,00d) dollars. 
In evidence of her intention to be bound by the foregoing 
covenants and agreements, the party of the second part has 
hereunto set her hand and seal.’' 

The deed from The Chevy Chase Land Coippany to 
Arthur P. Steward is dated January 14, 1909, signed by 
grantor and grantee, and contains the following fc 

“Witnesseth, that The Chevy Chase Land Company, of 
Montgomery County, Maryland (a corporation duly organ- 


7—6114a 
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ized under and by virtue of the laws of the State of Mary- 
land), party hereto of the first part, for and in considera¬ 
tion of Ten (10) Dollars, in current money of the United 
States to it paid by Arthur P. Steward, of the District of 
Columbia, party hereto of the second part, receipt of which 
at the delivery hereof, is hereby acknowledged, doth Grant 
and Convev unto and to the use of the said Arthur P. 
Steward, his heirs and assigns, the following described 
land and premises, with the easements and appurtenances, 
thereto belonging, situate in the County of Wash- 
128 ington, District of Columbia, to wit: Lot numbered 
Twenty-eight (28), in Square numbered Eighteen 
hundred and sixty-four (1864), Chevy Chase, D. C.—a 
Subdivision made by The Chevy Chase Land Company, of 
Montgomery County, Maryland, and others, as per plat of 
said Subdivision recorded in Liber County No. 21 folio 49, 

of the Records of the Office of the Surveyor of the District 

% 

of Columbia— 

“To have and to hold the said land and premises, with 
the easements and appurtenances, unto and to the use of 
the said Arthur P. Steward, party of the second part his 
heirs and assigns forever. 


“In consideration of the execution of this Deed, the said 
party of the second part, for himself and for his heirs and 
assigns, hereby covenants, and agrees with the said party 
of the first part, its successors and assigns (such covenants 
and agreements to run with the land), as follows, 

“1. All houses upon the premises hereby conveyed shall 
be built and used for residence purposes exclusively ex¬ 
cept stables, carriage-houses, sheds, or other outbuildings, 
for use in connection with such residences, and no trade 
business, manufacture or sales or nuisance of anv kind 
shall be carried on or permitted upon said premises. 


“2. That no structure shall be erected within fifteen 
(15) feet of the front or street line of said premises except 
such as are allowed under the Building Regulations of the 
District of Columbia, and no stable shall be erected except 
on the rear of said premises. 

“3. That no Apartment House or Apartment Houses 
shall be erected thereon. 

“4. That no dwelling houses shall be erected on said 
premises at a cost less than Five thousand (5,000) dollars. 
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In evidence of his intention to be bound bjv the fore- 

129 going covenants and agreements, the party of the 
second part has hereunto sot his hand and seal.” 

| 

Deed from Arthur P. Steward et ux to Jamies Francis 
Smith, is dated September 15, 1910, signed by grantors 
alone, and contains the following: 

i 

“Witnesseth, that the said parties of the first part, for 
and in consideration of the sum of Ten Dollaijs to them 
paid by the said party of the second part, do hereby grant 
and convey unto the said party of the second part, in fee 
simple, the following described land and premises with the 
improvements easements and appurtenances thereunto be¬ 
longing situate and being in the County of Washington in 
the District of Columbia namely: Lots Twenty-sjeven (27) 
and Twenty-eight (28) in Square Eighteen hundred and 
sixty-four (1864) ‘Chevy Chase, D. (V a Subdivision made 
by The Chevy Chase Land Company and others, qf parts of 
the tracts of land called ‘Chevy Chase’ and ‘New Seat’ 
as per plat recorded in Liber County No. 21 folid 49 of the 
Records of the Office of the Survevor of the District of 
Columbia. 

“Subject to a balance of Eightv-one hundred and seventy 
seven and 44/100 Dollars ($8,177.44) of the principal sums 
secured respectively by three Deeds of Trust of record, 
which balance the grantee herein assumes and jagrees to 

pay. _ ! 

“To have and to hold the said land and premises, with 
the improvements, easements, and appurtenances,j unto and 
to the use of the said party hereto of the secon(l part, in 
fee simple.” 

And the witness further testified that his father died in 
June, 1928, and his mother in 1912, witness was the sole 
heir, and he is most certainly, absolutely opposed to the 
lifting of the covenants on the land across Connecticut 
Avenue from him. 

130 On cross examination, he further testified that he 
believes he appeared recently in one or twoj proceed¬ 
ings before the Zoning Commission with respect to the 
property involved in this proceeding, he knows Oscar 
Robey, does not know Colonel J. Miller Kenyon, knows Mr. 
Wire casually, and he was asked, “Did you not tellj all three 
of them, or any of them, that if you could get your jproperty 
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on the East zoned for business purposes you would have 
no objection to the property across the street being simi¬ 
larly zoned?”,i and he replied, “As you have put the ques¬ 
tion, I must deny it”, and he was then asked, “Did you tell 
them anvthing similar to that?”, and he replied. “In this 
way, I qualified the statement by saying* that I had most 
strenuously objected to the introduction of business on one 
side of the street at the expense of my side of the street, 
and if they zoned the property for business it should be in¬ 
clusive of the whole territorv, on both sides of the street. 

% • 

In that event, then I would have no objection". 


By William L. Miller, that he is president of Thomas J. 
Fisher & Company which is real estate agent for The Chevy 
Chase Land Company and witness is the treasurer of the 
Land Company, has been for over 13 years, is familiar with 
the property owned by it out and around and in the vicinity 
of Chevy Chase Circle, which has been sold off for the past 
several years, that the Company owned the property on the 
East side of Connecticut Avenue South of Oliver Street 
that was sold to the Pooles within the area of the subdivi¬ 
sion known as Chew Chase, D. C., restrictive covenants 
were placed on the lots in that subdivision, the last piece of 
ground South of the Circle and on the East side of Con¬ 
necticut Avenue that was sold by the Company was Lot 19, 
Square 1860, including* the small sliver that was a part of 
Parcel 38/3, the Land Company owned all of the 
131 West plot north of Northampton Street and around 
the Circle to Belt Road, witness had charge of the 


preparation of the deed to Walker and the closing* of the 
sale, witness being* shown the original deed to Walker, 
identified his initial in the corner, indicating that he had 
prepared the deed and verified it, witness had something to 
do with incorporation in that deed of the covenants it con¬ 
tains, knew that the covenants were incorporated in the 
deed, asked if he had anything to do with the negotiations 
of the sale of the other portion of the property in that Par¬ 
cel to Bvrne and Kenealv and Oscar II. Robev, the witness 
* • • 

replied that he prepared all of tin* deeds and closed all of 
those sales, he had conversation with those parties about 
those covenants, about why they were put in. Witness was 
then asked, “What did you say”, to which question the 
plaintiffs objected on the ground that the rights of the 
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parties are determined by the contracts before jtlie sale is 
closed and not by something that happened after the con¬ 
tract has been made, and Mr. Hamilton interjected, “Oh, 
No; the contract was merged into the conveyance'’, which 
objection was bv the Court overruled to which rifling of the 
Court the plaintiffs then and there noted an! exception 
which was by the Court allowed and duly entered upon its 
minutes, and the witness thereupon stated that it the time 
of the settlement of the sales the deeds were i prepared, 
executed by the Land Company and presented tp the vari¬ 
ous purchasers for signature in order to have their signa¬ 
tures to the various covenants in the deeds; tlijat witness 
was connected with Fisher & Company before lie became 
treasurer of The Chevy Chase Land Company 13jyears ago, 
has been with Fisher & Company for more than! 25 years, 
during all of that time has had charge of the preparation 
of deeds, mortgages and the closing settlement of sales, 
loans, and other transactions passing through the 
152 office, and thereupon the following occurred: 

Q. During that time did you settle any of the shies of the 
properties in the Chevy Chase, D. C. area? A. Ijdid. 

(*). With whom? 1 don't mean to ask the name$, but with 
the prospective purchasers? A. With the various parties 
who had purchased properties in that section. 

i 

I 

And the witness further testified that he settled prac¬ 
tical! v all of the sales that entered the office of! Fisher & 
* . ! . 
Company, the property immediately East of Connecticut 

Avenue and South of Western Avenue is knownj as Chevy 
(’liase, D. ('., settled practically all of the sales ill that sub¬ 
division, Chevy Chase, D. C. begins at the corner of Con- 

neclicut Avenue and Chew Chase Circle on the! East side 

• # ! 

of Connecticut Avenue and the southerlv side of the 
Circle and running down Connecticut Aveniuf through 
Square 1868, thinks it is Livingston Street, is nojt positive, 
then through the southern boundary of Square j 1868, live 
squares from the Circle, the Northern boundary is what 
was formerly Patterson Street, Chevy Chase j Parkway, 
around 37th Street to a point on the South side of Square 
1868, signs were placed on tile subdivision by the Chevy 
Chase Land Company or its agent Thomas J. Fisher & 
Company, was and is familiar with the rulings df the Su¬ 
preme Court of the District of Columbia and thej Court of 
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Appeals in what is known as the Poole case, is familiar with 
the covenants that were incorporated in the Kenealy and 
Byrne deeds, thereupon counsel for the plaintiffs admitted 
that, the plaintiffs had knowledge of those particular cove¬ 
nants when those deeds were drawn and at the time thev 

mt 

signed the contracts for purchase so far as their own par¬ 
ticular property is concerned, and being asked to state the 
order in which sales were made of parts of Parcel 

133 38/3 he said the sale to Walker was on April 21,1926, 
to Kobev August 20, 1926, to Kenealv and Bvrne 

November 13, 1926, all of these properties are north of the 
north line of Northampton Street, and Lot 19, in Square 
1860, including this small sliver which was formerly a part 
of Parcel 3S 3 was sold to Kdward II. Jones and Charles 
A. Jones on March 3, 1927, Northampton Street having 
been dedicated January 27, 1929, the physical effect of 
which opening was to cut off a small portion of Parcel 38/3 
on the South and separate it from the rest of the Parcel, 
leaving that small portion or sliver South of Northampton 
Street, Lot 19 was originally a part of three lots in a sub¬ 
division made by Fulton R. Gordon in Square 1860, and 
also this small sliver of Parcel 38/3, the parts of the three 
lots and the sliver were combined into one lot known as Lot 
19, there were no restrictive covenants with reference to 
the use or occupation of Lot 19, the only covenant being the 
cost of building, and there were no covenants of record on 
the sliver of Parcel 3S 3 other than such as were imposed 
by the Poole decision, stores were built on Lot 19 subse¬ 
quent to its sale to the Jones, three stores on the Connecti¬ 
cut Avenue front and three facing on Northampton Street, 
the fronts of the three store's facing on Connecticut Avenue 
are on a part of Parcel 38 3, the shape of the sliver would 

indicate that thev necessarilv had to be, thev are located 

• • . • 

partly on the sliver and partly on the rest of Lot 19, the 
ground upon which the Chevy Chase Apartment House 
stands Fast of Chew Chase Circle and South of Western 
Avenue was not subject to any restrictive covenants with 
respect to the character of buildings that might be placed 
on it, when the conveyance of that property was made by 
the Chevy Chase Land Company we were under the impres¬ 
sion that the restrictions in Chevy Chase, D. C., did 

134 not apply to that property and also felt they did not 
apply to; Parcel 38/3, but after the decision in the 



CHEVY CHASE LAND CO., ETC., ET AL. 


103 


Poole case our idea was changed, the apartment I house was 
built several years before the Poole case, other than the 
small sliver The Chevy Chase Land Company ncjver owned 
any of the property on the West side of Connecticut Avenue 
South of Northampton Street and such property was sub¬ 
ject to restrictive covenant only as to the cost of buildings. 

On cross examination, the said witness further testified 
that the Chevy Chase apartment site was not sold before 
the subdivision of Chevy Chase, D. C., was made,jit was not 
within the area of that subdivision, it was sold without any 


restrictions as to the uses that would be made I of it, and 
The Chevy Chase Land Company sold to the jJones not 
merelv the little sliver from 38/3 but the whole! of Lot 19 
without any restrictions as to the uses which could be made 
of it, and thereupon the plaintiffs offered in evidence the 
two deeds from The Chevy Chase Land Company to the 
District of Columbia covering the site of the E. |V. Brown 
School. I 

And thereupon the following occurred: 

Q. Now, Mr. Miller, I will ask you to look atj this deed 
and ask you to identifv it as a deed from The Chfevv Chase 

• * i * 

Land Company to the District of Columbia, conveying the 
front part of the property occupied by the E. jC. Brown 
School. A. Mr. Sullivan, I could not testify toj that fact 
without having a plat or a description. 

Q. Have you the plat showing that? A. I don't know 
of such a plat. That land being an unsubdivided; parcel of 
land, without the metes and bounds. 


The Court: Who was the grantee? 

The Witness: The District of Columbia. That ap¬ 
parently is the conveyance. I mean by tha^, it would 
133 be a parcel of land about the location of flie school 
site. | 

Mr. Sullivan: Is there any objection to letting the wit¬ 
ness check that and let it go in subject to your checking? 

Mr. Hamilton: He can not check it now. 

Mr. Prince: Whatever the deed shows. Is thp deed in 
evidence? 

Mr. Sullivan: I am going to put it in evidence, knd I now 
propose to offer it in evidence subject to Mr. Miller’s veri¬ 
fying* the description. 

The Witness: Can I make some statements about that? 

Mr. Sullivan: Yes, sir. 
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Mr. Hamilton: What is it vou want me to do? 

* 

Mr. Sullivan: Agree that this deed may be put in evi¬ 
dence subject to Mr. Miller checking the description. 

Mr. Hamilton: I agree it may go in evidence, but I don’t 
think it is encumbent upon Mr. Miller to check anything. 

Mr. Sullivan: Is there any objection to having Mr. 
Miller check it, Mr. Hamilton? 

Mr. Hamilton: Xo. 

Mr. Sullivan: We offer these two deeds in evidence. 

The Court: With no objection, they will be admitted. 

Mr. Sullivan: Mr. Hamilton says he will have no ob¬ 
jection. 


O. Is there anvthing further vou want to sav about these 
deeds/ A. I say the reason I could not check these is be¬ 
cause there was no such covenants here before 4 the subdivi¬ 
sion was recorded. I do not know of anv violation of the re- 
strietions in the subdivision known as Chevy Chase, D. C. 
or in Parcel 38/3. I do not know that 3337 Oliver Street is 
being used as a inillinerv and sales establishment. 

And the said deeds so far as material to the present case 
are as follows: 

Deed dated April 7, 1807, from The Chevy (’base Land 
Company of Montgomery County, Maryland, to the Dis¬ 
trict of Columbia, which contains the following language: 

136 “Witnesseth, that the said party of the first part, 
for and in consideration of Six thousand Dollars, 
lawful money, to it in hand paid by the party of the second 
part, the receipt of which, before the* sealing and delivery 
of these presents, is hereby acknowledged, has given, 
granted, bargained and sold, aliened, enfeoffed, released, 
conveyed and continued, and does by these presents give, 

grant, bargain and sell, alien, enfeoff, release, convev and 

' * • 

confirm unto the party of the second part, its successors 
and assigns forever, the following described land and 
premises, situate, lying and being in the County of Wash¬ 
ington District of Columbia, and distinguished as Part of 

a tract of land called ‘Chevy Chase’ described as follows: 

• 

beginning at a point in the Hast line of ‘Connecticut' Ave¬ 
nue Extended distant 700 feet in a line drawn due South 
from a line drawn due East through the center of ‘Chevy 
Chase Circle’, and running from said beginning point due 
East 221.785 feet thence due South 240 feet, thence due 
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West 112.145 feet to East line of Connecticut Avenue Ex¬ 
tended, and thence along said East line of Connecticut Ave¬ 
nue Extended 263.60 feet to point of beginning: being part 

of the land conveved bv Martha Parsons to Jackson H. 

% • 

Ralston bv deed recorded among the Land Records of the 
District of Columbia in Liber 1465 folio 69 and by deeds to 
Chevy Chase Land Company recorded among jsaid Land 
Records in Liber 1531 folios 21 and 24, together with all 
and singular the improvements, ways, easements, rights, 
privileges and appurtenances to the same belonging, or in 
any wise appertaining, and all the estate, right, title, in¬ 
terest and claim, either at law or in equity, orl otherwise 
however, of the party of the first part, of, in, to or out of 
the said land and premises: 

“To have and to hold the said land and premises and 
appurtenances, unto and to the only use of the party 
137 of the second part its successors and assigns for¬ 
ever. 

“And the said party of the first part, for itsglf and its 
successors and assigns, does hereby covenant and agree to 
and with the party of the second part, its successors and 
assigns, that it the parly of the first part and its {successors 
and assigns shall and will warrant and forever defend the 
said land and premises and appurtenances unto jthe party 
of the second part, its successors and assigns, jfrom and 
against the claims of all persons claiming or to;claim the 
same or any part thereof, or interest therein, by,j from, un¬ 
der or through the said party hereto of the first| part. 

“And further, that the party of the first part and its 
successors shall and will at any and all times hereafter, 
upon the request and at the cost of the party of the second 
part, its successors and assigns, make and execute all such 
other Deed or Deeds, or other assurance in la\i’, for the 
more certain and effectual conveyance of the saidj land and 
premises and appurtenances unto the party of the second 
part, its successors or assigns, as the party of t)ie second 
part, its successors or assigns, or its or their counsel 
learned in the law shall advise, devise or require. 


!> -> 


Deed between the same parties, dated December 14, 1909, 
which contains the following language: 

i 

“Witnesscth, That The Chevy Chase Land Company of 
Montgomery County, Maryland (a corporation di^ly organ- 
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ized under and l>v virtue of the laws of the State of Marv- 

* • 

land), party hereto of the first part, for and in considera¬ 
tion of Eleven Thousand, One Hundred and Thirtv-seven 
and 50/100 (11,137.50) Dollars, in current money of the 
United States to it paid by the District of Columbia, party 
hereto of the second part, receipt of which at the delivery 
hereof is herein* acknowledged, Doth Grant and 

138 Convev unto and to the use of the said District of 
Columbia, its successors and assigns, the following- 

described land and premises, with the easements and ap¬ 
purtenances thereto belonging, situate in the County of 
Washington, District of Columbia, to-wit: 

“All of Lots numbered Twenty-eight (28) to thirty-five 
(35), both inclusive, and parts of Lots numbered Twenty- 
seven (27) and Thirty-six (36), and alley closed (as shown 
on plat recorded in Liber County Xo. 24, page 49, of the 

Records of the Office of the Survevor of the District of 

% 

Columbia), in Square numbered Eighteen hundred and 
sixty-six (1866) in a subdivision made by The Chevy Chase 
Land Company of Montgomery County, Maryland, of land 
now known as ‘Chevy Chase, D. (V, as per plat of said 
Subdivision recorded in Liber County Xo. 21, page 49, of 
the aforesaid Survevor's Office Records, the whole de- 
scribed bv metes and bounds, as follows, namelv: 

“Beginning for the same at the north-west corner of 
said Lot numbered Thirty-two (32) and running thence 
East along the South line of Xorthampton Street one hun¬ 
dred and twenty-five (125) feet to the west line of alley 
opened, (as shown on said plat filed in Liber County Xo. 
24, folio 49, of.the said Surveyor's Office Records), thence 
at right angles to said street, southerlv two hundred and 
seventy (270) feet to the north line of McKinley Street; 
thence westerlv along the said north line one hundred and 
twenty-five (125) feet to the south-west corner of said Lot 
numbered thirty-one (31); thence north two hundred and 
seventy (270) feet to the place of beginning. 

“To have and to hold the said land and premises, with 
the easements and appurtenances, unto and to the use of 
the said District of Columbia, party of the second part, its 
successors and assigns forever. 

“In consideration of the execution of this Deed, 

139 the said party of the second part, for itself, its suc¬ 
cessors and assigns, hereby c-onvenants and agrees 
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with the said party of the first part, its successors and as¬ 
signs (such covenants and agreements to runj with the 
land), as follows: 

i 

! 

“1. That no structure shall be erected within fifteen (15) 
feet of the front or street line of said premises, except such 
as are allowed under the Building Regulations of the Dis¬ 
trict of Columbia; and no stable shall be erectied except 
on the rear of said premises. 

“2. That no Apartment House or Apartmeiit Houses 
shall be erected thereon.” 

i 

i 

Neither of the said deeds was signed by the grimtee. 

1 

On re-direct examination, the witness’ attention was 
called to the fact that the school property apparently was 
conveyed by two separate deeds, one dated September 14, 
190D, and the other April 18, 1897, and was asked if he 
knew when the school was built on that property,j to which 
question he replied in the negative, and it was j then ad¬ 
mitted that the school was built many years prijor to the 
time of the convevances to plaintiffs. 

And thereupon the defendants offered in evidence the 
deed from the Chevy Chase Land Company to thje Pooles, 
which is dated October 30, 1909, is not signed by (either of 
the grantees and so far as material to the present case 
is as follows: 

“Witnesscth, That The Chevy ('liase Land Corjipany of 
Montgomery County, Maryland (a corporation Organized 
under and by virtue of the laws of the State of Maryland), 
party hereto of the first part, for and in consideration of 
Ten (10) Dollars, in current money of the United States, 
to it paid by Thomas A. Poole and Euphemia P. Boole, his 
wife, of the District of Columbia, parties hereto of the sec¬ 
ond part, receipt of which at the delivery hereof is hereby 
acknowledged, doth grant and convey unto and to 
140 the use of the said Thomas A. Poole and Etiphemia 
P. Poole, his wife, as joint tenants, their hjeirs and 
assigns, the following described land and premises, with 
the easements and appurtenances thereto belonging, situ¬ 
ate in the County of Washington, District of Columbia, 
to-wit: Lot numbered Thirty-seven (37) in Square num¬ 
bered eighteen hundred and sixty-five (1865), j 'Chevy 
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Chase, D. C.', a subdivision by The Chevy Chase Land 
Company of Montgomery County, Maryland, and others, 
as per plat of said subdivision recorded in Liber County 
=21, folio 40, of the of the records of the office of the 
Survevor of the District of Columbia. 

•r 

“To have and to hold the said land and premises, with 
the easements and appurtenances, unto and to the use of 
the said Thomas A. Poole and Kuphemia P. Poole, as joint 
tenants, as joint truants, in fee simple. 

“In consideration of the execution of this deed, the said 
parties of the:second part, for themselves and for each of 
them, and for their and each of their heirs and assigns, 
hereby covenant and agree with tin* said party of the first 
part, its successors and assigns (such covenants and agree¬ 
ments to run with the land), as follows: 

“1. All houses upon premises hereby conveyed shall be 
built and used for residence purposes exclusively, except 
stables, carriage houses, sheds, or other outbuildings, for 
use in connection with such residences, and no trade, busi¬ 
ness, manufacture or sales, or nuisances of any kind, shall 
be carried on or permitted upon said premises. 

“2. That no structure shall be erected on said premises 
within 15 feet of the south line of Oliver Street, except such 
as are allowed under the building regulations of the Dis¬ 
tinct of Columbia, and no stable shall be erected 
141 except on the rear of said premises. 

“o. That no apartment house or apartment houses 
shall be erected thereon. 

“4. That no dwelling house* shall be* erected on said 
premises at a cost of less than Five Thousand Dollars. 

“o. In evidence of their intention to be bound by the 
foregoing covenants and agreements, the parties of the sec¬ 
ond part have hereunto set their hand and seal.” 

And thereupon the defendants rested. 


And thereupon, further to maintain the issues on their 
part joined, the plaintiffs called as a witness in rebuttal 
Henry H. Byrne, who gave evidence tending to prove that 
he is one of the plaintiffs in the case, and he was asked, 
“Prior to the time of the purchase of your part of the 
property involved in this suit, did you ever hear of the 
existence of any general scheme or plan of the Chevy Chase 
Land Company to restrict by covenants in the deeds all 
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properties sold by it in the Chevy Chase area with covenants 
similar to those that appear in your deed?” to which ques¬ 
tion the defendants objected on the ground that it rebuts 
nothing and should have been put in chief if put in at all, 
which objection the Court sustained, “Only on jthe ground 
that there is no evidence to the contrary”, to 'wjhieh ruling 
of the Court the plaintiffs then and there noted an excep¬ 
tion which was by the Court allowed and duly entered 
upon its minutes, and thereupon the witness further testi¬ 
fied that prior to the purchase of his property Jie had not 
seen any signboards of the Chevy Chase Land Company 
or Thomas J. Fisher & Company containing statements as 
to restrictions or covenants that would be put oil property 
sold bv them in Chew Chase, 1). C. 

And thereupon, it was stipulated that it should be con¬ 
sidered that the other three plaintiffs had been called in 
rebuttal and had been asked the same questions and 
142 had given the same answers and the same record had 
otherwise been made as with respect to the plaintiff 

Ilenrv H. Bvrne. I 

« * | 

And thereupon the plaintiffs rested. j 

And thereupon the Court delivered the following opin¬ 
ion : | 

I 

“This is a bill asking, in substance, that the permanent 
junction of May 3, 1917, be adjudicated due tjo changed 
circumstances and conditions surrounding the same as to 
constitute a cloud on the title to the plaintiffs’ j land, and 
that by decree said cloud on plaintiffs’ land n^ay be re¬ 
moved; that the covenants contained in the deeds be ad¬ 
judicated as a cloud on plaintiffs’ property, and prays that 
thev mav be removed. j 

“I am convinced that there are no changes in jthe situa¬ 
tion and circumstances and conditions since the decree or 
since the plaintiffs acquired title that would justify such 
action, so I will sign a decree and dismiss the lull.” 

And be it further remembered that the foregoing com¬ 
prises the substance of all of the testimony in! the case 
necessary to explain the issues and questions involved and 
the relations of the parties thereto, and all of the pro¬ 
ceedings in the trial of the said issues and questions and 


m 
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each and all of the exceptions so stated in the foregoing 
statement of evidence were duly entered and allowed by 
the Court and entered upon its minutes at the time the 
same were severally noted and taken, and the plaintiffs 
William P. Kenealv, Florence C. Kenealv, Henrv H. Bvrne 
and Joanna H. Byrne then and there prayed the Court to 
sign this statement of evidence, and the same is accord¬ 
ingly signed and made a part of the record in this case 
now for then, this 15th day of November, A. D. 1933, the 
plaintiffs and defendants being in Court by counsel and 
no objection being signified to the signing of this 
143 statement of evidence. 

PEYTON GORDON, 

Justice. 
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WALTER C. CLEPHANE, 
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c., 

GILBERT L. HALL, 
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Attorneys for Defendants 
Walker and Husted. 

HAMILTON & HAMILTON, 

Attys. for Chevy Chase Land Co. 

SYDNEY R. PRINCE, Sr. & Jr., 

Attorneys for Interveners. 

WILLIAM C. SULLIVAN, 

Attorney for Plaintiffs. 


Endorsed on cover: District of Columbia Supreme Court. 
No. 6114. William P. Kenealv et al., Appellants, vs. The 
Chevy Chase Land Company or Montgomery County, 
Maryland, et al. Court of Appeals, District of Columbia. 
Filed Nov. 15, 1933. Henry W. Hodges, Clerk. 


(4507-C) 





CLERK 


IN THE 

Court of Appeals, Ststrict of Columbia 

April Term, 1934. 


No. 6114. 

William P. Kenealy, et al, 

Appellants, 

vs. 

The Chevy Chase Land Company of Montgomery 

County, Maryland, et al, 

Appellees. 


BRIEF FOR APPELLANTS. 


William C. Sullivan, 

Attorney for Appellants. 


Psess or Bybox S. Adams, Washington, D. 0. 






Statement. 

Assignment of Errors 
Points and Authorities 


I 

I 


INDEX. 


Page 
. 1 

. 4 

. 8 


I. The Court should not have dismissed jthe 
bill but should instead have granted thej re¬ 
lief prayed. j. .. 9 

II. The Court should not have permitted Ithe 
appellees 'Walker and Dunlop to testify! as 

to the reasons for buying their propertied.. 17 

I 

III. The Court should not have permitted the ap¬ 

pellee Walker to testify as to what he had 
been told with respect to restrictions on cer¬ 
tain properties. !. .. IS 

| 

IV. The Court should not have admitted in Evi¬ 

dence the Walker contract to purchase jliis 
property or permitted the said witness! to 
give the reason whv the written matter Aas 
inserted in that contract.|... 19 

V. The Court should not have admitted in Evi- 

i 

dence the certified copies of the deeds: to 
Robey, Dunlop, Conard, Steward and Smith 

VI. The Court should not have permitted the 
witness Walker to testifv “where is the 
first apartment or business house ” going 
North on Connecticut Avenue beyond Chevy 
Chase Circle. 


20 


21 














11 


Index Continued. 


Page 

VII. The Court should not have admitted in evi¬ 
dence the opinion of this Honorable Court 
in the Poole ease. 22 

VIII. The Court should not have permitted the 
witness 'Walker to make the statement set 
out in assignment Xo. 24-. 23 

IX. The Court should not have sustained the ob¬ 
jection to the question propounded on re¬ 
buttal to appellant Byrne “Prior to the time 
of the purchase of your part of the property 
involved in this suit, did you ever hear of 
the existence of anv general scheme or plan 
of the Chevy Chase Land Company to re¬ 
strict by covenants in the deeds all proper¬ 
ties sold bv it in the Chew Chase area with 
* • 

covenants similar to those that appear in 
vourdeed”?. 24 


TABLE OF CASES. 


A. L. R., Vol. 54, p. 82b. 

A. L. R., Vol. 85, ]>. 992. 

A. L. R., Vol. 88, pp. 394, 405 . 

Avignone v. Roumel, 5b App. I). C. 320 .. 
Castleman v. Avignone, 5(5 A])]). T). C. 253 
Chevy Chase Land Co. v. Poole, 48 App 

400 ... 

Osins v. Barton, 88 A. L. R. 394 . 


D. C 


10 

10 

10 

lb 

9 


O 00 
10 











IN THE 


Court of Appeals, ©tstrict of Columbia 

April Term, 1934. i 


No. 6114. 


William P. Kenealy, et al, 

Appellants, 

vs. 

The Chevy Chase Land Company of Montgomery 

County, Maryland, et al, 

Appellees. 


BRIEF FOR APPELLANTS. 


STATEMENT. 

i 

This is an appeal from a decree dismissing a bill 
praying the removal of clouds upon title created by 
an injunction order and by deed covenants. 

The appellants’ lands abut on Chevy Chasq Circle 
and run Southwardlv therefrom on the West iside of 
Connecticut Avenue. They constitute part of what 










was originallv Parcel 38 3 according to the assessment 

o • o 

records. See plat in the record between pages 78 and 
79. 

On November 7, 191b, Thomas A. Poole and wife 

filed suit in the lower court as the owners of Lot 37, 

in Square 1865, on the Last side of Connecticut Avenue 

at its intersection with Oliver Street, which property 

is now owned bv Lila McEevnolds who was a defendant 

• « 

to the bill below and against whom a decree pro con- 
fesso was taken (E. 37). 

The Poole bill set up that the appellee Land Com¬ 
pany was at that time engaged in building on Parcel 
38. 3 a store building of irregular and unsightly dimen¬ 
sions and shape, and the bill claimed it constituted a 
breach or violation of representations made to the 
plaintiffs by the said Land Company at the time of 
their purchase (E. 34). 

The Poole suit resulted in a decree of May 3, 1917, 
permanently enjoining the building complained of, and 
this decree was affirmed by this Honorable Court on 
March 3, 1919, 48 App. D. C., 400 (E. 4). 

The appellants* bill in the lower Court averred that 
since the entrv and affirmance of the Poole decree the 
conditions in the neighborhood have radicallv changed 
so that if the application for injunction were pending 
at the present time it would be denied (E. 4). 

The said Parcel 38 3 has since been divided into two 
parts, separated by Northampton Street, which was 
dedicated in part out of said Parcel 38 3. all as will be 
seen by an inspection of the said plat between pages 78 
and 79 of the record, as a result of which the part of 
said parcel South of Northampton Street became bv 
subdivision part of Lot 19, in Square 1860, and the 
said lot was convcved to Edward IT. and Charles A. 


o 

O 


l 

Jones, which lot was re-subdivided into six lots, three 

i 7 

facing* on Connecticut Avenue and three on Northamp¬ 
ton Street, u])on each of which has been erected a store 
building* (R. b), prior to which, on April 28, l[927, the 
Jones filed in the Poole suit their petition to] modify 
the permanent injunction, describing* the business sur¬ 
roundings at the time of granting the injunction and 
also at the time of the tiling of their said petition 
(R. 6-7), and by a decree duly passed in that ejause on 
May 13, 1927, tlie said injunction was modified as 
prayed in the petition, tlie modifying decree declaring 
“that, in view of changed circumstances and condi¬ 
tions”, the original injunction order “constitutes a 
cloud upon the title of the petitioners to so ijnucli of 
Lot 19, in Square I860, in the District of Ooluijnbia, as 
was at the date of the said decree of injunction em¬ 
braced within the lands and premises described for 
the purposes of assessment and taxation as] Parcel 
38/3” and “that the said permanent injunction]be, and 
the same hereby is, dissolved, in so far as the spime af¬ 
fects” the same (R. 16). j 

On November 13, 1926, the appellee Land Company 
conveyed to the appellants two separate parcels of 
land, one parcel to the appellants Kenealy and the 
other to the appellants Byrne, both of which] consti¬ 
tute parts of said original Parcel 38/3 (R. 16-213), and 
on the plat hereinbefore referred to bctweeij pages 
78 and 79 of the record the parcel so conveyed to the 
Kenealys is designated as Lot 808, and the parcel so 
conveyed to the Byrnes is designated as Lot |809, so 
that the parcel designated on the said plat as Sip is the 
only property between the South line of the] Byrne 
parcel and the North line of Northampton Street. 
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The said deeds contained covenants in effect as fol¬ 
lows: That all houses erected upon the property shall 
be built and used for residence purposes exclusively, 
except stables, carriage houses, garages, sheds or 
other out-buildings for use only in connection with 
such residences; that no trade, business, manufacture 
or sales, or nuisance of any kind shall be carried on 
or permitted: that no apartment house shall be erected 
and only one dwelling house shall be erected on each 
parcel, and that only a detached dwelling house, no 
semi-detached or row houses should be erected (R. 
n) . 

The appellants’ bill and the evidence, show the sur¬ 
rounding conditions and the changes therein which 
have occurred (R. 11-13). 

The prayers are that the aforesaid permanent in¬ 
junction and the above mentioned deed covenants be 
adjudicated to constitute clouds upon appellants’ title 
the said clouds be removed by decree of the Court, and 
for general relief. 

ASSIGNMENTS OF ERROR. 

The appellants will not press the original assign¬ 
ments of error (R. 55) Xos. G, 7, 21, 25 and 28, and 
omitting them the following are for consideration here: 

The trial Court erred: 

1. In dismissing the bill. 

2. In holding that there are no changes in the situa¬ 
tion and circumstances and conditions since the decree 
of May 3, 1917, in Equity Cause Xo. 34,708, or since 
the plaintiffs acquired title that would justify the 
granting of the relief prayed by the plaintiffs. 
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3. In not holding that the permanent injupction of 
May 3, 1917, in Equity Cause Xo. 34,708 constitutes a 
cloud upon plaintiffs’ title. 

4. In not holding that each and every of the cove¬ 
nants contained in the deeds to the plaintiff^ consti¬ 
tutes a cloud upon plaintiffs’ title. 

5. In excluding evidence by the witness <Joe Mc- 
Reynolds that the property of the plaintiffs! is used 
principally as a comfort station and that tlije odors 
from that use of the property enter his home at all 
hours during the summer months and sometinjies dur¬ 
ing other months of the year making it very disagree¬ 
able. 

8. In excluding evidence by the witness LaSille that 
at his inspection of the property in suit on May 23, 
1933, he found fecal matter on the property wdiicli he 
required to be removed and served notice for the re¬ 
moval thereof. 

9. In excluding evidence by the witness Jonps as to 
the fair market value of the properties in suitj subject 
to the restrictions and also relieved of those jrestric¬ 
tions. 

10. In excluding evidence by the witness Jones as 
to the present tax assessment per foot on each of the 
two parcels in suit to the effect that the samel is con¬ 
siderably in excess of the actual value of the properties 
subject to the restrictions. 

11. In excluding evidence by the witness Joijies that 
the property in suit is worth $1 per foot of the lots 
with restrictions and if relieved thereof is wbrth $5 
per foot. 

12. In excluding evidence offered by the plaintiffs to 
prove by the tax bills upon the projierties in shit that 
the tax assessment on each property at the timO of its 
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acquisition by the plaintiffs was just about one-half 

of what it is todav. 

*0 

13. In permitting the defendant Walker to answer 
the question why he bought his property. 

14. In overruling the objection of the plaintiffs to 
the testimony of the defendant Walker that he was 
told by Fisher & Company, from whom he bought, 
that there was no business there and could not be and 
the property was restricted both against business and 
against apartment houses and against semi-detached 
houses. 

15. In overruling the objection of the plaintiffs to 

the testimony of the defendant Walker that he was 

told bv Miller what land was covered bv the restric- 
•> » 

tions. 

16. In overruling the objection of the plaintiffs to 
the question propounded to the witness Walker why 
the written, matter in his contract was inserted. 

17. In admitting in evidence the contract of the 
defendant Walker for the purchase of his property. 

18. In overruling the objections of the plaintiffs to 
the question propounded to the defendant Walker 
whether anv representations were made to him bv 
anvbodv on behalf of the Chew Chase Land Company 
that covenants similar to those contained in his deed 
would be inserted in the deeds to adjoining property. 

19. In overruling the motion of the plaintiffs to 
strike out the testimony of the defendant Walker that 
representations were made to him on behalf of the 
Chew Chase Land Company that covenants similar 
to those contained in his deed would be inserted in 
the deeds to adjoining property. 

20. In admitting in evidence the certified copy of 
the deed to Oscar H. Robev. 



( 

22. In overruling the objections of the plaiintiffs to 
the question propounded to the defendant Walker, go¬ 
ing North on Connecticut Avenue beyond CheVy Chase 
Circle where is the lirst apartment house or!business 
house. 

23. In overruling the objections of the plaintiffs to 
the offer in evidence of the opinion of the pourt of 
Appeals in the Poole case. 

24. In overruling the motion of the plaintiffs to 
strike out the statement of the defendant ANalker on 
cross-examination, “I own a subdivision in North 
Chevy Chase, and I have similar provisions to that, 
almost identical, and when I make a deed I want the 
person I enter into the contract with to know that 
that is going to be put in his deed. There i^ never a 
deed that goes out from me but what has in it that 
exact form, and I know Fisher & Company did busi¬ 
ness just about the same as I did. I did not consider it 
was at all necessarv to have a written obligation from 
them that they were to do it.” 

26. In overruling the objection of the plaintiffs to 
the offers of certified copies of deeds from diaries M. 
Conard to Ruth G. Dunlop, from Chevy Chase Land 
Company to Charles M. Conard, from Cheyy Chase 
Land Company to Eleanor Stewart and Arthur P. 
Steward and from them to the father of the djefendant 
or intervener Cyril J. Smith. 

27. In permitting the witness Dunlop to answer the 
question what caused him to purchase property in this 
locality. 

29. In sustaining the objection of the defendants to 
the question propounded to the plaintiff lienry H. 
Byrne “Prior to the time of the purchase of vour part 
of the property involved in this suit, did you dver hear 
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of the existence of any general scheme or plan of the 
Chevy Chase Land Company to restrict by covenants 
in the deeds all properties sold by it in the Chevy Chase 
area with covenants similar to those that appear in 

vour deed.” 

•> 

POINTS AND AUTHORITIES. 

The foregoing assignments of error present for con¬ 
sideration the following propositions of law: 

I. The Court should not have dismissed the bill but 
should instead have granted the relief prayed. 

II. The Court should not have permitted the appel¬ 
lees Walker and Dunlop to testify as to the reasons 
for buying their properties. 

III. The Court should not have permitted the ap¬ 
pellee Walker to testify as to what he had been told 
with respect to restrictions on certain properties. 

IV. The Court should not have admitted in evidence 
the Walker contract to purchase his property or per¬ 
mitted the said witness to i»‘ive the reason whv the 
written matter was inserted in that contract. 

V. The Court should not have admitted in evidence 
the certified copies of the deeds to Robey, Dunlop, 
Conard, Steward and Smith. 

VI. The Court should not have permitted the witness 
Walker to testify “where is. the first apartment or 
business lionise” going North on Connecticut Avenue 

bevond Chew Chase Circle”. 

% * 

VII. The Court should not have admitted in evidence 
the oninion of this Honorable Court in the Poole case. 

VIII. The Court should not have permitted the wit¬ 
ness Walker to make the statement set out in assign¬ 
ment No. 24. 
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IX. The Court should not have sustained the objec- 
tion to the question propounded on rebuttal tb the ap- 

i 

pellant Byrne “Prior to the time of the purchase of 
your ]3art of the property involved in this suit, did 
you ever hear of the existence of any genera} scheme 
or plan of the Chevy Chase Land Comj)any to| restrict 
by covenants in the deeds all }3ro23erties sold;by it in 
the Chew Chase area with covenants similar jto those 
that appear in your deed”? 


I. 


The Court should not have dismissed the I bill but 
should instead have granted the relief t^rayed- 

This j3oint covers assignments Xos. 1, 2, 3,j 4, 5, 8, 
9, 10, 11 and 12, and involved the merits of the case. 

It is elementary that restrictions against jthe use 
of real estate are contrary to public policy, ajnd they 
are permissible only to the extent that and iso long 
as they are reasonable. Even though reasonable in 
their inception, if at a later time because of changed 
conditions or otherwise they cease to be reasonable 
they are not permitted to stand. Here, of coqrse, the 
appellants’ case rests u2>on changed conditions, and 
this Court in Castleman, et ux v. Avignone, ctt al, 56 
App. D. C., 253, a suit to enforce a building jline re¬ 
striction, while upholding the restriction under the 
facts and circumstances of that case, said: 


“Restrictions upon the free use and enjoyment 
of real estate are not favored bv the la\0. But 

V I 

when restrictions are made, which are reasonable 
and not against public policy, they will orcijinarilv 
be enforced (Citations) * * * j 

“ * Equity will not, as a rule, enforce a jrestric- 
tion, where, bv the acts of the grantor who im- 

7 ✓ v w I 
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posed it or of those who derived title under him, 
the property, and that in the vicinage, has so 
changed in its character and environment and in 
the uses to which it may be put as to make it unfit 
or unprofitable for use if the restriction be en¬ 
forced, or where to grant the relief would be a 
great hardship on the owner and of no benefit to 
the complainant, or where the complainant has 
waived or abandoned the restriction, or, in short, 
it may be said that where, from all of the evidence, 
it appears that it would be against equity to en¬ 
force the restriction by injunction, relief will be 
denied, and the party seeking its enforcement will 
be left to whatever remedv he mav have at law.’ ” 

This Court, furthermore, distinguished the case 
then before it from the adverse citations which had 
been made with the statement, : ‘On examination of 
these authorities, it will be found that the covenants 
in each case; expressly pertain to dwelling houses or 
residences, and that in each case the occupancy of the 
premises as dwellings had become impossible because 
of changed conditionsThis is exactlv the situation 
of the present case. 

While it is true that Castleman v. Avignone was a 
suit to enforce a restriction, and the purpose of the 
present one is to remove the restriction, it is submitted 
that the same rule must be applied. Osius v. Barton, 
88 A. L. R., 394, and annotation beginning at page 405. 
On the general question of change of neighborhood 
affecting the validitv of restrictive covenants see 54 
A. L. R. 826, et *eq., and 85 A. L. R. 992, et seq. Our 
concern is with the application of the foregoing rule to 
the facts of the present case. 

The petition of Edward H. and Charles A. Jones 
filed on April 8, 1927, in the Poole case, for dissolution 
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of the injunction as to the part of Parcel 38/3 South 
of Northampton Street avers that since the entry and 
affirmance of the said injunction decree of May 3, 1917, 
and March 3, 1919, the conditions in the neighborhood 
had radically changed, at that time there wa^ a store 
building immediately South of Lot 19, in Square 1860, 
which is the lot fronting on the South side of North¬ 
ampton Street, that store building was occupied as a 
grocery store, there was another store building ad¬ 
joining same to the South and occupied in part as a 
cleaning and dyeing establishment and in p^irt as a 
drug store, and these were the only business establish¬ 
ments fronting on Connecticut Avenue from the Con¬ 
necticut Avenue Bridge on the South to the Town of 
Kensington on the North, a distance of nearly ten 
miles, while even at the time of filing of tile Jones 
petition said Lot 19 was susceptible of use for no 
other purpose than a commercial one, a dwelling if 
erected thereon could neither be sold nor rented to a 
desirable class of occupants because of the immediate 
proximity of an extensive, active and thriving business 
community, the grocery store to the South >vas still 
there and it was also a hardware store, the cleaning 
and dyeing establishment and drugstore adjoining 
were still there with a beauty parlor on th<^ second 
floor, and the petition details the other business enter¬ 
prises then being conducted in the three blocks to the 
South of Northampton Street (R. 64-6), and the said 
Charles A. Jones as a witness testified that the state¬ 
ments of the said petition thus referred to were cor¬ 
rect. (R. 78) Indeed, the Court itself in itsjfindings 
of fact declared that “The three blocks on the West 
side of Connecticut Avenue from Northampton Street 
to Livingston Street are now and have been since prior 

i 
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to the filing of the bill in this cause wholly commercial, 
business establishments therein being of the character 
recited in finding Xo. 10 hereof” (R. 53) which find¬ 
ing Xo. 10 (R. 51) details the various esablishments set 
out in the Jones petition and testified to by Mr. Charles 
A. Jones. 

The findings of fact further disclose that since Xo- 
vember 13, 1926, the date of the deeds to the appel¬ 
lants, the only physical changes in the said three blocks 
have consisted in the opening and improving of 
Xorthampton Street and in the erection of six store 
buildings on old Lot 19, directly South of X’orthamp- 
ton Street, three on the West side of Connecticut 
Avenue and three on the South side of Xorthampton 
Street (R. 52); that on June 1, 1928, a cab stand for 
four taxicabs was located on Xorthampton Street just 
West of Connecticut Avenue and has been continuously 
maintained since then, and at one time during the hear¬ 
ing in the Court below thirteen taxicabs were found 
occupying the same (R. 53); that there has been an 
increase in vehicular traffic passing appellants’ prop¬ 
erties, a count taken by the Bureau of Public Roads of 
the Department of Agriculture between September 30, 
1931, and September 15, 1932, showing an average of 
10,661 motor vehicles passing in the period of 
twenty-four hours, 444 plus per hour and 7 plus per 
minute, the same count showed an average between 
2:00 o’clock and 10:00 o’clock P.M. of 5,817 for the 
eight hours, 727 per hour and 12 per minute, traffic 
signal lights were installed on October 11, 1928, at the 
intersection of Connecticut Avenue with McKinlev and 

mr 

Morrison Streets and had been continually maintained, 
about four years prior to the hearing a police officer 
was stationed and continually since has been main- 
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tained at the intersection of Connecticut Avenue and 
McKinley Street on each school day of the week be¬ 
tween 8:00 and 9:00 o ’clock, A. M., 12:00 o ’clock noon 
and 1:00 o ’clock PAL, and 3:00 and 4:00 o ’clock, P.M., 
for the purpose of protecting the school children in 
crossing the intersection; that appellants’ lands and 
premises have been zoned for residential uses includ¬ 
ing the erection of apartment houses and were still so 
zoned and that for the whole length of Connecticut 
Avenue on both the East and West sides from Colum¬ 
bia Road on the South to Chevy Chase Circl^ on the 
Korth, a distance of about four miles, all properties 
fronting on Connecticut Avenue have been ancl are so 
zoned as that the same can be used under the zoning 
regulations and law for apartment house purposes (R. 
52-4). I 

As already noted, the trial court granted the Jones 
petition, and it did so “In view of changed circum¬ 
stances and conditions detailed in the said petition”, 
and this decree was made on May 13, 1927 (Rj 16). 

James Bigham, the police officer who has been sta¬ 
tioned at the intersection of Connecticut Avenue and 
McKinley Street during the four year period men¬ 
tioned in the findings of fact testified that for five 
years his beat has been on Connecticut Avenue to 39th 
and Livingstone Streets and to Chevy Chase Circle, 
that traffic is right heavy across that intersection and 
between it and Chevy Chase Circle (R. 73). 

Howard D. Fulmer testified that he is engaged in 
the building construction business, has lived ait 5339 
Fortv-third Street about six vears and in the locality 
since 1911, that between November, 1926, and October, 
1930, and between October, 1930, and the present time, 
traffic between Chevy Chase Circle and Mcfonley 
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Street and between Chevy Chase Circle and Northamp¬ 
ton Street has been verv heavv, and there has been a 
great increase during that time (R. 73). 

Joe McRfcynolds testified that he resides at 5611 
Connecticut Avenue, the corner of Oliver Street, the 
South side of Oliver Street and the East side of Con¬ 
necticut Avenue, the property runs from Oliver Street 
to Northampton Street, lie has lived there since May, 
1921, and appellants offered to prove by him that ap¬ 
pellants ’ property was being used principally as a com¬ 
fort station, the odors from such use enter his home at 
all hours during the summer and sometimes during 
other months of the year, making it very disagreeable, 
which offer was rejected by the Court, and the witness 
further testified that there were changes in traffic con¬ 
ditions between the fall of 1926 and the fall of 1930, 
and there have been further changes since then, traffic 
conditions have gotten verv heavv and verv noisv, 
automobile traffic, trucks at night, starting possibly 
around nine or ten o’clock, running all night long and 
shake the whole place, and general automobile traffic 
is very bad in the day time (R. 74-5). 

Joseph I. LaSalle testified that he is sanitary in¬ 
spector of the District of Columbia, has been since 
1918, his territorv including West side of Connecticut 
Avenue between Northampton Street and Chevy Chase 
Circle, goes there about once a week, was last there 
on May 23, 1933, which was during the trial, did not 
do so at the request of appellants or their counsel but 
on his own ivolition, and being asked when he made 
these inspections did he find any condition existing 
which required him to make reports, the appellees ob¬ 
jected and appellants stated that they expected his an¬ 
swer to be that at his inspection of May 23, 1933, he 
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found fecal matter on the property which he required 
to be removed and served notice for the removal there¬ 
of, and on appellees’ objection this testimony >vas ex¬ 
cluded (R. 76). 

Charles A. Jones testified that he had been qngaged 
in the real estate business about twenty-five yeArs, was 
connected with Thomas J. Fisher & Company from 
1909 until the early part of 1918, until he went into the 
Army, and for a short time when he came out! of the 
Armv in 1919, that he took the branch office which 

i 

stood about the end of Oliver Street on the W^st side 
of Connecticut Avenue and fitted it up forj living 
quarters and lived there for about a year and a half, 
the stone office building which has been there for a 
good many vears, that he is familiar with the! values 
of properties in that section, including the properties 
involved in this proceeding, and is familiar with the 
building restriction covenants contained in th<* deeds 
to the appellants, has formed an opinion as to the fair 
market value of appellants’ properties subject|to and 
also relieved of those restrictions, and he was asked to 
state such opinion but on objection was not permitted 
to do so, he was also asked to state the present tax 
assessment value of said properties and the Assess¬ 
ment per foot on each parcel for the purpose of proving 
that the tax assessment is considerably in excess of the 
actual value of the property subject to the restrictions, 
but on objection he was not permitted to do so, and 
appellants offered to prove by him that appellants’ 
property is worth $1 per foot or less subject to the 
restrictions and relieved thereof is worth $5 per foot, 
but the offer was excluded on objection, and appellants 
thereupon offered to prove by the tax bills that the tax 
assessment on each of appellants’ properties |at the 


! 

i 

! 

i 

! 

j 


16 


time of its acquisition by the appellants was just about 
one-half of what it is today but objection thereto was 
sustained (R. 78-9). 

It is respectfully submitted that all of the testimony 
thus excluded should have been admitted. With re¬ 
spect to the testimony on the question of value, the 
appellees may cite the case of Avignonc, et al. vs. 
Roumel, 56 App. I). C. 320, where this Court held such 
testimony inadmissible on the facts of that case, but 
the ground of the decision make the case essentially 
different from the present one. The suit was one 
to enforce a building restriction line while here it 
is to vacate a building restriction covenant. In the 
Avignone case, this Court held that there was nothing 
in the covenant then before it to indicate that it was 
intended to be applicable to residential property only, 

while here the situation is exactlv the contrarv. Con- 

• » 

sequentlv, changed conditions including changed values 
while immaterial in the Avignone case are vital in 
the one now before the Court. 

It is respectfully submitted that the conditions thus 
detailed, even without considering the excluded evi¬ 
dence, certainly justified and required the Court to 
grant the relief prayed, and of course with greater 
force upon due consideration of the evidence which 
was rejected. Had the appellants, instead of bringing 
suit themselves to clear the title, undertaken to erect a 
building in violation of the strict terms of the covenants 
an attempt to enjoin them would unquestionably have 
been denied.! Certainly, it cannot be that the appel¬ 
lants were under the necessity, in order to protect their 
rights, of proceeding in the manner indicated. So to 
do, is indeed wholly impracticable. As a business 
proposition, it is so well known that the Court will no 
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doubt judicially recognize the fact that such in enter¬ 
prise is always carried on by financing the proposition 
through a building loan, and that no lender wiould en¬ 
gage to tie himself up in the possibilities of litigation 
no matter how certain the result, being averse to the 
delays incident thereto. Certainly, the appellants had 
no plain, adequate and complete or indeed any remedy 
at law. There is no legal proceeding they coiild have 
instituted to test and determine their rights,j and in¬ 
deed there is no other proceeding of any kind which 
they could have adopted for that purpose than the one 
which is now before this Honorable Court. 

n. 1 

I 

The Court should not have permitted the ajppellees 
Walker and Dunlop to testify as to the reasons for 
buying their properties. 

This point covers assignments Nos. 13 and j27. 

The appellee Walker was asked on direct examina¬ 
tion why he bought his property and over the appel¬ 
lants’ objection on the ground that his mental opera¬ 
tions were not material, what he did may be ijnaterial 
but not the reasons which existed in his head, he stated 
that he bought the property because he wanted to get 
a nice residential site and there was no business there 
and could not be, the property was restricted!against 
business, apartment houses, and semi-detached! houses. 
(R. 79-80) | 

i 

The witness Dunlop was asked what caused him to 
purchase his property, and over objection answered 
that he had lived out there from May 9, 1915, ^s a ten¬ 
ant until the time of the purchase in June, l|918, he 
was thoroughly familiar with the property and j its sur- 
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roundings and was entirely satisfied, he got his in¬ 
formation that other land in the vicinitv was restricted 
through advertisement in the press, some sign boards 
and reading in the press of the lower court’s action in 
the Poole case, he does not recall the exact location of 
the sign boards but he presumes they were those of 
the Chevy Chase Land Company, Fisher & Company, 

and asked bv the Court if tliev had on them the name 
» * 

of Fisher & Company or of the Land Company he re¬ 
plied “Yes, sir," does not remember the exact location 
of the sign boards but his recollection is that it stated 
that all of the property in Chevy Chase for sale by the 
Chevy Chase Land Company was restricted in its use 
for residential purposes, in effect that all property of 
the Land Company would contain restrictions limiting 
it to residential use (R. 95-6). 

We submit that the objections so made are unan¬ 
swerable and should have been sustained. 

III. 

The Court should not have permitted the appellee 
Walker to testify as to what he had been told with 
respect to restrictions on certain properties. 

This point covers assignments Xos. 14, 15 and 19. 

The testimony of Walker to which reference is made 
in connection with the preceding point was followed by 
the statement that Walker was so told bv Fisher and 
Company (R. SO) from whom he bought, which state¬ 
ment was likewise made over the appellants’ objection, 
and which clearly rendered the testimony stated ob¬ 
jectionable on the further ground that it was a viola¬ 
tion of the hearsay rule. Walker further stated, over 
objection, that Miller representing the Chevy Chase 
Land Company told him what land was covered by the 



19 


i 

i 

! 


i 

restrictions (R. SO), and this likewise was a violation 
of the hearsay rule. 

Walker identified the deed to himself and w&s asked 
whether any representations were made bv Anybody 

* 1 « | V V 

on behalf of the Chevy Chase Land Compaliy that 
similar covenants would be inserted in the deeds to 
adjoining* property, and over appellants’ objection he 
was permitted to answer and did so in the affirmative, 
whereupon appellants moved to strike out the ques¬ 
tion and answer on the ground that it is not stated 
who made the representations or what they were, the 
question was too general and a mere conclusibn, and 
the said motion was overruled, and the witness testified 
that Miller made the representation at the time they 
were completing the contract of purchase, represented 
that the land to the East would have the same cove¬ 
nants as the land witness was buying, and Miller 
stated that the rest of the tract would have the same 
covenants (R. 81-2). We submit that the objections to 
this testimonv are unanswerable. 

•j 

IV. I 

The Court should not have admitted in evidence the 
Walker contract to purchase his property or permitted 
the said witness to give the reason why the written 
matter was inserted in that contract. 

This point covers assignments Xos. 16 and 1|7. 

The Walker contract appears in the record between 
pages 80 and 81. It shows on its face that it originally 
contained in typewriting the language, “Property sold 
with the understanding that only detached houses will 
be built”, that the words “that only detached houses 

7 V 

will be built” are stricken out, and that there js sub- 
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stituted therefor in writing the words “that row, semi¬ 
detached houses and apt. houses will not be built, 
or business property.’’ Walker was asked why that 
matter was inserted and he was permitted to answer 
over appellants’ objection that “It was simply to 
carry out a little more explicitly the conditions we 
had made as to the covenants which would be there as 
against business”. The contract was offered and ad¬ 
mitted in evidence over appellants’ objection “on the 
ground, in addition to the objections already made, 
that there is nothing in the contract to the effect that 
similar covenants were to be on anv other land and 
therefore (it) is not material to this case (R. SO-1).” 
It is also submitted that the objections noted in con¬ 
nection with this point are unanswerable. 

y. 

> 

The Court should not have admitted in evidence the 
certified copies of the deeds to Robey, Dunlop, Conard, 
Steward and Smith. 

This point covers assignments Xos. 20 and 26. 

The deeds referred to were offered in evidence (R. 
S3, 93-5, 96-100). 

Objection to the Robey deed was made on the ground 
that there is nothing to tie or bind the appellants by 
the contents thereof (R. S3), and the other deeds were 
offered for the purpose of establishing that the Poole 
suit established the restriction on the property around 
Chevy Chase Circle and showed that it was all under 
the general, plan, appellants objected on the ground 
that the deeds themselves contained nothing to the ef¬ 
fect that the covenants of the said deeds are part of a 
general plan or are to be placed upon any other prop- 
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ertv whatever, and that the deed from Coiiard to 
Dunlop contains no covenant of any kind (R. 93). It 
is submitted that these objections are also unanswer¬ 
able, and evidentlv the trial court agreed with ius that 

y .1 

they did not support the proposition for which they 
were offered, since he ruled out testimonv in rebuttal 
thereof 44 only on the ground that there is no evidence 
to the contrary.” (R. 109) 

VI. 

The Court should not have permitted the witness 

Walker to testify 4 4 where is the first apartment or 

business house” going North on Connecticut Avenue 

bevond Chew Chase Circle. 

% * 

This point covers assignment No. 22. 

The witness Walker was asked, going North <Jn Con¬ 
necticut Avenue bevond Chew Chase Circle where is 

* * i 

the first apartment or business house, the appellants 

objected on the ground that we are not here concerned 

with conditions in the State of Maryland, the! Court 

i 

overruled the objection and the witness answered that 
there was no apartment house North of Chevy; Chase 
Circle, and the first place of business is 4 4 4 well, you 
may call it a place of business down there at the Lake, 
exactly two miles from Chevy Chase Circle” (k. 86). 
This objection, we submit, is likewise unanswerable, 
but attention may be invited at this point to the fact 
that, on cross-examination he was asked if on! direct 
examination he had said that North of the Cirble the 
first place is at the Lake, 4 4 exactly two miles from the 
Circle”, his counsel interjected 44 He did not sky 4 ex¬ 
actly two miles’ ” and the witness thereupon sdid, 44 I 
do not think I would have said 4 exactly,’ I would have 

* i 

said ‘about’. I don’t know the exact distance,' but I 





00 


know it was alwavs looked on as boms; two miles from 

tlie Circle to the Lake" (R. 91) We have just seen 

that he did sav that the distance between Chew Chase 

• * 

Circle and Clievv Chase Lake is “exactly two miles”. 


VII. 

The Court should not have admitted in evidence the 
opinion of this Honorable Court in the Poole case. 

This point covers assignment Xo. 23. 

The appellees offered in evidence not only the opin¬ 
ion of this Honorable Court in the Poole suit but the 
entire record of that suit on the theory that the facts 
established in that case are res ad judicata here, the ap¬ 
pellants objected to any such omnibus offer, also on 
the ground that the principle of res ad judicata cannot 
apply here, people are not required to take notice of 
details of pleadings and evidence offered in the courts 
in a law suit nor the details of the opinion of the Court 

rendered therein, the onlv thing of which constructive 

• *• 

notice is taken being: the actual judgment or decree, 
thereupon the appellees limited their offer to the de¬ 
cree and toi the opinion of this Honorable Court, and 
the appellant objected to the opinion on the ground 
that it in terms declares that the parties to the Poole 
case had conceded the fact and the ruling of this 
Honorable Court was based upon that concession. The 
objection was overruled (TL 87). The opinion states 
“It is conceded that contracts for the sale of all land 
of the Land Company in Chevy Chase contained re¬ 
strictions similar to those in the contract of appellees. 
More specifically, it is conceded that all contracts con¬ 
tained the restrictions against use of the property to 
be conveyed ‘for manufacturing or mercantile pur- 



poses' ”. 48 App. D. C. 404. Xo such concession was 
made and no such fact was proved in this case. The 
objection should have been sustained. 

| 

viii. ! 

i 

| 

Tlie Court should not have permitted the jwitness 
Walker to make the statement set out in assignment 
Xo. 24. | 

On cross-examination, Walker having* repeated the 
statement that Miller told him that such restrictions 
as were going* on his property would be put upon the 
other properties, he was asked, “Why was it tjliat you 
did not take the precaution to see that that statement 
went into the contract itself”, and he replied that the 
necessitv of it being in there never occurred!to him, 
that he did insist on the language “rows cjr semi¬ 
detached houses will not be built or business prop¬ 
erty”, and the matter of the restrictions goiijig upon 
other properties was just as important as thq matter 
of row or semi-detached houses or business property, 
and he was again asked why he did not have pijit in the 
contract the matter of the restrictions on other prop¬ 
erties and replied, “I own a subdivision ih Xorth 
Chew Chase, and I have similar provisions ito that, 
almost identical, and when I make a deed I wai^t a per¬ 
son I enter into the contract with to know that is going 
to be put in his deed. There is never a deed that goes 
out from me but what has in it that exact form and I 
know that Fisher & Company did business juft about 
the same as I did. I did not consider it at all neces- 

sarv to have a written obligation from them that tliev 
» 

were to do it.” Appellants moved to strike out so 
much of the answer as refers to Xorth Chevy Chase as 
not being responsive to the question. The Court over- 
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ruled the motion (R. 88-9). It is submitted that the 
motion should have been granted. 


IX. 

The Court should not have sustained the objection 
to the question propounded on rebuttal to the appel¬ 
lant Byrne “Prior to the time of the purchase of your 
part of the property involved in this suit, did you ever 
hear of tlici existence of any general scheme or plan 
of the Chevy Chase Land Company to restrict by 
covenants in the deeds all properties sold by it in 
the Chevy Chase area with covenants similar to those 
that appear in your deed"? 

This covers assignment Xo. 29. 

The appellant Henry II. Byrne, in rebuttal, was 
asked the question stated in the point, but upon ap¬ 
pellees' objection was not permitted to answer, the 
objection being made on the ground that it rebuts 
nothing and should have been put in chief if at all, 
which objection the Court sustained but “only on the 
ground that there is no evidence to the contrarv". It 
was then agreed that it should be considered that all 
of the plaintiffs had been called in rebuttal and the 
same record made (R. 109). The ground upon which 
the Court sustained the objection would render the 
question immaterial but for the fact that having sus¬ 
tained the objection the Court inconsistently dismissed 
the bill instead of granting the relief prayed. It is 
submitted that the objection should have been denied. 

Appellants submit that the decree appealed from 
should be reversed. 

Respectfully, 

William C. Sullivan, 
Attorney for Appellants. 
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The Chevy Chase Land Company of Montgomery 
County, Maryland, et al, 

Appellees. 


BRIEF FOR APPELLEE-INTERVENORS. 


FOREWORD. 

j 

Intervenors Dunlop and Smith, on whose j behalf 
this brief is filed, were allowed by order iof the 

j 

Court to intervene as defendants and file an ~ 
swer in this cause. From the order allowing the 
intervention a special appeal was prayed by {he ap¬ 
pellants and denied by this Honorable Court on May 
12, 1933. The appellants filed a motion to strikb parts 
of intervenors 9 answer. These defendants refiled their 


i 

i 
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answer, leaving* out the objected-to portions thereof, 
which was allowed bv the Court. There was no fur- 
ther objection raised at the trial to the intervention 
and no error is assigned because thereof. 


STATEMENT. 


The plaintiffs in their bill asked the Court to set 
aside a permanent injunction granted in 1917, and to 
cancel restrictive building* covenants contained in 
plaintiffs' deeds to certain premises, both as constitut¬ 
ing a cloud upon the title of plaintiffs. The basis for 
the relief in both cases was alleged changed circum¬ 
stances and conditions surrounding* the property. 

The Chevy Chase Land Company was the owner 
and the original grantor of the title to the several 
separate parcels of property now owned by the plain¬ 
tiffs and by the defendants (“defendants” as used 
herein will include the intervenors). The Court will 
be aided in understanding the situation by an exam¬ 
ination of the two maps (R. (38 and R. 78). The map 
at R. (38 is almost a duplicate of the map found in the 
reported case of Chevy Chute Laud Coin puny v. Poole , 
48 App. 1). C. 400, 401. 

Thomas A. Poole and wife were the owners of lot 
37 in square 1805 lying on the east side of Connecticut 
Avenue just south of its intersection with Oliver 
Street. That property is now owned by Ella Mc- 
Reynolds, one of the defendants. The Pooles bought 
their property from the Chevy Chase Land Company 
under a contract found at pages 403-4 of the report 
of that case, which contract contained, among other 
provisions, this restriction: “The property shall not 
be used for manufacturing* or mercantile purposes”. 
The Land Company began to construct a store build- 



I 
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ing on Parcel 38/3. Thereupon Poole filed ;a bill to 
enjoin the Land Company, claiming that sjich con¬ 
struction violated the building restriction clause of 
his contract. j 

As shown by the Assignment of Errors in that case, 
the Land Company, among other errors, assigned the 
following: 

j 

i 

“1. The Court erred in holding that the prop¬ 
erty of the defendant, Chevy Chase Laijd Com¬ 
pany, described in the bill of complaint ak Parcel 
38/3, was subject to restriction against the erec¬ 
tion of the store described in said bill. (R. 23) 

i 

“7. The Court erred in holding that the evi- 
dence disclosed existence of a general plan or 
scheme for the improvement of the property of 
the Chevy Chase Land Company, including the 
said Parcel 38/3, whereby the said defendant, 
Chevy Chase Land Company, was estoppcfd from 
erecting the store described in the bill <j)f com¬ 
plaint.” (R. 24) j 

The Poole suit resulted in a decree of May 3, 1917, 
permanently enjoining the building complained j of, and 
this decree was affirmed by this Honorable C<j>urt on 
March 3, 1919, 48 App. D. C. 400. (R. 4) Thijs is the 
injunction sought to be set aside. j 

At that time title to Parcel 38/3 was still jin the 
Land Company. The Land Company in the former 
case took the position that the building restrictions 
covenant did not apply to Parcel 38/3, but after the 
decision of that case its idea was changed. (B. 102- 
103) Thereafter the Land Company made sales of 
parts of Parcel 38/3 as follows: 

Sold to defendant Walker April 21, 1926; to'defen¬ 
dant Robey August 20, 1926; to Neely and Byrne No¬ 
vember 13, 1926. (R. 102) | 


i 


i 

i 

! 


I 
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The Land Company had previously, on July 13, 
1908, conveyed to Conard Lots 38 and 39 in Square 
1865, said lots being’ designated as 3752 Oliver Street, 
now owned by Dunlop under deed from Conard dated 
June 24, 1918. (R. 47-48 and 93.) 

Lots 27 and 28 were conveyed on, respectively, 
February 13, 1908, and January 14, 1909, to, respec¬ 
tively, Eleanor M. Steward and Arthur P. Steward. 
They conveyed to James Francis Smith, September 
15, 1910, from whom Cyril J. Smith inherited. (R. 48- 
96-99.) 


Lot 56 was conveyed to William II. Walker by 
Chevy Chaste Land Company by deed dated April 21, 
1926, and defendants Walker and Husted now own it. 
(R. 46-7.) 


All of these deeds (the Dunlop deed by reference) 
contained a covenant running with the land to the 
effect that all houses upon the premises conveyed shall 
be built and used for residence purposes exclusively 
and no trade, business, manufacture or sales of any 
kind shall be carried on or permitted upon said 


premises. 

The Court found: 


“The Chevy (’base Land Company incorporated 
the restrictive covenants in deeds to Xeelv, Bvrne 
and Walker, hereinbefore mentioned, in order to 
conform with the decisions of this Court and of 
the Court of Appeals of the District of Columbia 
in the Poole case as sot out in paragraph numbered 
3 of these findings.'’ (R. 50) 


At somei date shortly prior to April 28, 1927, 
Northampton Street was cut through on the west side 
of Connecticut Avenue between Connecticut Avenue 
and 39th Street. The new street divided Parcel 38/3, 


0 


leaving the major part of the parcel north of the street 
and to the south of tlie street leaving a smallj irregu¬ 
larly shaped sliver of old Parcel 38/3. Thijs sliver 
measured G6.3 feet on Connecticut Avenue aijid 52.48 
feet on Northampton Street, with an area of jl,745.75 
square feet. This sliver was thus bodied up with other 
land which had never been a part of Parcel 3{3/3 and 
which had never been subject to restrictive covenants, 
in a lot designated as Lot 19 in Square I860. The 
said Lot 19 had a frontage on Connecticut Avenue of 
66.53 feet and a depth on Northampton Street of' 182.16 
feet. This sliver left south of Northampton! Street 
became a part of Lot 811. (Map, B. 78.) Tl|is land 
other than the sliver had never been subject! to re¬ 
strictive covenants. | 

As a result of this physical situation Edwin H. 
Jones filed a petition to modify the injunction in so 
far as it affected the sliver of Parcel 38/3 which had 
been left south of Northampton Street. This petition 
was granted and the injunction modified to thatiextent. 

The Court below found in this case that since No¬ 
vember 13, 1926, the date of the purchase by plaintiffs 
of their property in Parcel 38/3, containing thd build¬ 
ing restriction covenants, the only physical dhanges 
have consisted in the opening and improvement of 
Northampton Street and in erection of 6 store build¬ 
ings on old lot 19 south of Northampton Stredt. (E. 
52.) The erection of these stores did not change the 
character of the block south of Northampton 'Street, 
since it was already practically filled with comrhercial 
buildings. The Court also found that in 1928i a cab 
stand was located on Northampton Street. It also 
found that since the date of plaintiffs ’ purchase Where 
has been an increase in vehicular traffic past! plain- 
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tiffs’ properties”. (R. 53.) The evidence did not 
disclose and the Court could not find the extent of the 
increase in vehicular traffic. The evidence disclosed 
the number of vehicles passing the property in 1931 
and 1932, but did not disclose the number passing at 
the time of purchase in 1926. It resulted that there 
was no proof of the volume of increase. 

On these facts the Court found as a matter of law: 

1. That circumstances and conditions have not so 
changed as to warrant an adjudication that the re¬ 
strictive covenants contained in the deeds to the plain¬ 
tiffs should be removed, either by vacating, cancelling 
or annulling the same, or otherwise. 

2. That any cloud upon the plaintiffs’ title by vir¬ 
tue of the decree of injunction passed on the third 
day of May, 1917, in the equity suit hereinabove men¬ 
tioned, should not be removed, nor should said per¬ 
manent injunction be dissolved. (R. 54.) 
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i 




BRIEF AND ARGUMENT. j 

I. | 

I 

! 

Answer to Assignment of Error Number 1. 

Appellants’ first and almost the only one, of their 
assignments of error which, we submit, it is necessary 
to discuss at any length is: “The Court should not 

have dismissed the bill but should instead have granted 

! 

the relief prayed”. 

On the facts found—and there is no exception taken 
to the facts found—the Court could not hjjive done 
other than dismiss the bill. A\ e are here concerned 
with a contractual obligation. The record 'discloses 
that the deeds to each of the plaintiffs contained this 
paragraph: 


“In consideration of the execution andideliverv 
of this deed the said parties of the second part 
for themselves and for each of them, for their 
and each of their heirs and assigns, d6 hereby 
covenant and agree to and with the saidiparty of 
the first part, its successors and assigns (such 
covenants and agreements to run with tjlie land) 
as follows:” (R. 18) i 


Then follows a restriction that all houses erected 
upon said land shall be built and used for residence 
purposes exclusively; and that no trade or 'business 
of any kind shall be carried on or permitted upon said 
premises. After the remaining restrictions are stated, 
this most important paragraph follows: 

“In evidence of their intention to be bound by 
the foregoing covenants and agreements, said 
parties of the second part have hereunto j^et their 
hands and seals.” (R. 18) 


! 
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The situation is that in 1926 plaintiffs bought their 
property and executed the foregoing agreements and 
deeds. At that time the land to the south of them was 
devoted to commercial purposes and was covered by 
no building restrictions. 

Appellants in their brief quote from the case of 

Castleman et nx. v. Avignone, et al., 56 App. D. 

C. 253 


what tliev term the rule and sav, 4 ‘Our concern is with 
the application of the foregoing rule to the facts of 
the present case". (Appellants’ brief, p. 10.) The 
rule as set forth by appellants reads: 


“Restrictions upon the free use and enjoyment 

of real estate are not favored bv the law. But 

* 

when restrictions are made, which are reasonable 
and not against public policy, they will ordinarily 
be enforced (citations) * * 

‘‘ ‘Equity will not, as a rule, enforce a restric¬ 
tion, where, by the acts of the grantor who im¬ 
posed it or of those, who derived title under hint , 
the property, and that in the vicinage, has so 
changed in its character and environment and in 
the uses to which it may be put as to make it unfit 
or unprofitable for use if the restriction be en¬ 
forced/or where to grant the relief would be a 
great hardship on the owner and of no benefit to 
the complainant, or where the complainant has 
waived or abandoned the restriction, or, in short, 
it mav be said that where, from all of the evidence, 
it appears that it would be against equity to en¬ 
force the restriction by injunction, relief will be 
denied, and the party seeking its enforcement will 
be left to whatever remedv he mav have at law.’ ” 
(Emphasis added.) 
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It will be noted that a-s set forth it is said that Equity 
will not as a rule enforce a restriction where by the 
acts of the grantor who imposed it or of those who 
derive title under him , the property and that in the 
vicinage has so changed, etc. It is not claimed or 
proven here that the grantor or any of those who de¬ 
rived title under him have changed the character of 
the vicinage in this case. The plaintiffs are attempting 
to make the change. 

The rule as written goes further and says, “or where 
to grant the relief would be a great hardship on the 
owner and of no benefit to the complainant”.! There 

i 

in no such evidence and no such finding of fact in this 
case. The evidence is that to permit business houses 
in that block would greatly damage the defendants. 

The rule goes on and says, 4 ‘ or where the complain¬ 
ant has waived or abandoned the restriction”. There 
is no such evidence in this case. 

It then concludes: “Or in short it may be said that 
where from all of the evidence it appears that }t would 
be against equity to enforce the restriction by injunc¬ 
tion”. The record here discloses that it would be 

| 

against equity to dissolve the injunction now pending 
against the erection of business buildings on tljiat par¬ 
cel. It is submitted that, applying the rule appellants 
say should govern, the decree of the Supreme Court 
should be affirmed. 

The Court will bear in mind that we are faced with 
this situation: Many citizens, in reliance on ajsolemn 
contract, have erected and beautified their homes, re¬ 
lying upon the restrictive covenant. The Court is 
asked to strike down the contract at the instance and 
insistence of parties who bought with their eyds open, 
who knew the covenant was there and agreecl to be 
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bound by it. It is not as if plaintiffs had bought many 
years ago;and business had gradually encroached upon 
them. They knew that the next block had been devoted 
to business and could never be used for anything else. 
Presumably they paid only for what they received, 
and this Court should not aid them to go back on their 
bargain. 

In this jurisdiction there are three cases which we 
have found, which bear upon this general question. In 
the case of 

McNeil v. Gary. 40 App. 1). (’. 397 


a bill was tiled which averred that the erection of a 
certain small frame structure to be used in a dravage 
or express business would violate a covenant a part 
of a general plan of improvement in a certain sub¬ 
division. The covenant was that no building should 
cost less than $3,7)00.00 and no building should be used 
for business purposes. The lower court sustained a 
demurrer to the bill. This Court reversed that case 
and held: 

“Since ail deeds from Saul and others to lots in 
this subdivision contained the same restrictive 
covenants, it is apparent, we think, that those 
covenants were intended to inure, and did in fact 
inure, to the benefit of the several purchasers of 
said lots and subsequent owners thereof. As sug¬ 
gested in the bill, these restrictions were designed 
to carry out the general scheme of improvement 
of this subdivision. Kacii purchaser bought his 
lot with notice of this scheme, and, of course, 
with knowledge that every other purchaser would 
be influenced by it. In other words, the com¬ 
mon understanding evidenced by the restrictive 
covenants induced each purchase. Under such 
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circumstances, it is plain that one ownerj lias a 
standing* in equity to compel another to Comply 
with the terms of his grant. * Equity enforces con¬ 
tracts and covenants in regard to property en¬ 
tered into between prior grantors and grjmtees, 
in regard to the use of property, especially if 
common property or property descending from a 
common source, against subsequent owners af¬ 
fected with actual or constructive notice ojf such 
contracts and covenants.’ Trudeau r. Fiidd, 69 
Vt. 446, 450, 38 Atl. 162; Allen r . Barreff . 215 
Mass. 36, 99 X. E. 575; llano v. Biqeloiv , 155j Mass. 
341, 29 X. E. 628.” 


This was a case of injunctive relief to prevejit vio¬ 
lation of a covenant. 

The next case is— 


Chevy ('hate Land Co. r. Poole, 48 App. I). 0. 

400. 

i 

j 

i 

As stated, this case involves this very tract of land. 
An injunction was granted and it is that injunction 
which the present case seeks to set aside. The jCourt, 
through Mr. Justice Robb, held: 

44 The plats, signs, advertisements, ancj con¬ 
tracts, to sav nothing of the admissions, leave no 

7 « V. ' 

room for doubt that purchasers of this Chevy 
Chase, District of Columbia, property had aj right 
to understand, and did understand, that parcel 38 
over 3 was included in the general scheme for the 
development and sale of property of the i Land 
Company in that locality. In such circumstances, 
equity will intervene. The purchaser, having sub¬ 
mitted to a burden upon his own land with the 
understanding that a similar burden is to be 
placed upon the remaining land of the grantor for 
the common benefit of all, will be relieved! from 

i 


! 

I 


i 
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an attempt by the grantor or third party with 
notice to depart from the general scheme/’ 
(Citing cases) 

It was further held: 

“ Since a general scheme or plan was clearly 
established, without resort to the representations 
alleged to have been made orallv in behalf of the 
Land Company, it is unnecessary to determine 
how far such representations may be received in 
a case like this. But see Ilau'ley Down Draft 
Furnace Co. v. Hooper, 90 Md. 390.” (Citing 
cases.) 

This case establishes once and for all (1) that there 
was a general scheme as to this district, and (2) that 
parcel 38/3 was a part thereof. The only open ques¬ 
tion is whether there have been proven any such 
changed conditions as warrant setting aside the cove¬ 
nant. 

It will be noted that that case was also one of in¬ 
junction to prevent violation of a covenant. 

The next case is: 

Castleman, et ux. v. Avignone, et al., 56 App. 

D. C. 253. 

This was a bill filed by Avignone against Castleman 
to prevent violation of a building line restriction. It 
is from this case that the plaintiffs quoted the rule. 
The quotation was by this Honorable Court from the 
case of 

Eivertsen v. Gerstenberg, 57 N. E. 1051. 

We do not complain of the rule as stated by the 
Court, but as heretofore pointed out, the facts of this 
case deny the right to relief under the rule. 
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Changed Conditions, to Warrant Refusal to Enforce 
a Building Restriction Covenant, Must Be Within 
the Restricted Area. 

Tliis is and should be the rule, because the yery fix- 

i 

ing of the bounds of the area shows that thg parties 
expect changes outside and are protecting against such 
changes. In the nature of things, outside conditions, 
not being restricted, will change. We have found no 
case directly in point in this jurisdiction, t(ut have 

found the case of I 

| 

Smith v. Lynch, 206 N. W. 363 (Mich.,11925) 


In 1892 a tract of land containing the lots! belong¬ 
ing to the parties to this suit was subdivided! and all 

i 

lots sold were restricted to residential purposes ex¬ 
clusively. Defendant bought his property in 1924 and 
began construction of a commercial garage in [the rear 
of his house. On plaintiffs’ bill to enjoin its construc¬ 
tion the trial court granted the relief sought.! There 
was no appeal. About a year later defendant bled this 
bill to modifv the former decree. The court! refused 
to do so, and defendant appealed. Further f|acts ap¬ 
pear in the opinion of the State Supreme Court which 
affirmed the decree of the trial court. 


Bird, J. 

! 

‘‘The petition is filed on the theory that jtlie con¬ 
dition shown in the original case, plus the jehanges 
which have occurred since the decree was filed and 
before this petition was filed, had wrought such a 
change in the subdivision that the restrictions 
ought to be disregarded. * * * 


i 


i 

i 


i 

i 
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“The proofs in the original case, and also the 
proofs on the hearing of the petition, show that 
there is a good deal of business around the sub¬ 
division. but not very much on it. At the corner 

% 

of Woodward and Grand boulevard there is con¬ 
siderable business, but most of it is on the south 
side of the street—outside of the zone of this re¬ 
striction. At the intersection of the boulevard 
with Hamilton Avenue there are many business 
places, but only a limited number on the north or 
east side of the street. Elsewhere on the sub¬ 
division there are a few business places that are 
conducted in residences and barns. Xo new con¬ 
struction has been made for that purpose. The 
restrictions have been generally obeved and ob- 
served on the subdivision.” 

and again 

“This subdivision was restricted for a purpose, 
and that purpose was to make it a residence dis¬ 
trict where the owners of homes could live quietly, 
away from the noise and bustle of business. With 
but few exceptions, the restrictions have been ob¬ 
served. If these restrictions must give wav be- 
cause there is more or less business around the 
subdivision, then all that will be necessary in 
the future to destroy any subdivision will be for 
speculators and others interested to surround it 
with business places, and all restrictions will be 
discarded. We cannot agree with this construc¬ 
tion of this contract.” 


In 

Paqensteclier v. Carlson, 131 X. Y. S. 413 

( 1911 ), 

plaintiff brought suit to enjoin the defendant from 
altering her building so that it could be used as a busi- 
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ness property in violation of a restrictive covenant 
limiting the use of the lot to private dwelling pur¬ 
poses. Both plaintiff’s and defendant’s property at 
one time were parts of a larger tract which was sub¬ 
divided and sold in lots, each deed containing the above 
covenant. Up to the time of this suit the onlv thangc 
in the restricted area was the construction of ia club 
house. General business had reached, but not en- 
tered, this area. Complainant’s motion for an in¬ 
junction pendente life, was denied, and she appealed. 
Held: Reversed, motion granted. 

I 

Miller , J. 

7 \ 

“The learned justice at Special Term denied 
the motion, on the ground that the character of 
the neighborhood had so changed as to make it 
inequitable to grant injunctive relief. Whijle it is 
quite true that the current of business lias reached 
the restricted territory, that of itself does iiot af¬ 
ford ground for denying equitable relief; for, as 
was said by Danforth, J., in Trustees of Columbia 
College v. Thacher (87 X. V. 311-319, 41 Anji. Rep. 
365), it is apparent that such encroachment was 
anticipated. It cannot be said that the encroach¬ 
ments of business have made the property unde¬ 
sirable for private residences. A fine public 
building and a park occupy the block on the} north 
side of Fortieth Street. The plaintiff says that 
she wishes to enjoy her property as a private 
residence. When she purchased it, she had a right 
to rely upon the assumption that the encroachment 
of business would be stopped at the line \of the 
restricted territory; and, in our judgment, if is no 
answer to her claim for equitable relief that the 
property may be worth more for business pur¬ 
poses. The defendant bought, knowing or charge¬ 
able with knowledge of the restrictive covenant. 
It was expressly provided in the referee’s; deeds 


i 

i 
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that the, covenant of the second party should at¬ 
tach to and run with the land, and that it might 
‘be proceeded on for an injunction and for spe¬ 
cific execution thereof against the said party of 
the second part, his heirs and assigns.’ 

“In the case of McClure v. Leaycraft, 183 X. Y. 
36, 75 X. E. 961, chiefly relied upon by tlie re¬ 
spondent, it was specifically found by the trial 
court that the change in the character of the neigh- 
borhood had made the property affected by the 
restrictive covenant undesirable for the erection 
of private dwellings, and upon that finding the 
Court of Appeals held that it would be inequitable 
and unjust to grant injunctive relief. That case 
was decided upon the authority of Trustees of 
Columbia College v. Thacher, supra, which, as 
already pointed out, distinctly recognize the prin¬ 
ciple that pecuniary consideration alone, or the 
mere encroachment of business up to the restricted 
territory, did not justify the denial of equitable 
relief. That principle was again recognized in 
Rowland v. Miller, 139 X. Y. 93, 34 X. E. 765, 22 

L. R. A. 182, and recentlv bv this court in this 

• • 

department in Goodhue v. Cameron, 142 App. 
Div. 470. 127 X. V. Supp. 120. If the further 
encroachment of business on the block be pre¬ 
vented. the plaintiff’s premises may remain de¬ 
sirable for residence purposes, and it cannot be 
said, therefore, that the enforcement of the cov¬ 
enant will harm the defendant, without conferring 
any substantial benefit on the plaintiff.” (Em¬ 
phasis added) 


In 

Bohm . et al. v. Silberstein, et ux. (Mich.), 189 
X. AY. 899 (1922), 

the court was of the opinion that “changed condi¬ 
tions” had not defeated the purpose of the restric- 
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tions, and granted an injunction restraining j the de¬ 
fendants from erecting a store building on a Jot sub¬ 
ject to a restriction limiting its use to dwelling! houses. 

Sharpe, J., said in part: 

“It appears that the restrictions imposed have 
been maintained in this subdivision. That the 
Maxwell Motor Car factory, buildings ujsed for 
business purposes, and a public school have been 
erected abutting on the streets surrounding this 
subdivision does not nullify the restrictions or 
render it inequitable to enforce them. Tlie ques¬ 
tion presented is not whether any person j would , 
under existing conditions , purchase vacant prop¬ 
erty in the subdivision for residential purposes, 
but may the plaintiffs enjoy the homes, whij-h they 
have erected relying upon the restrictions , free 
from the disturbances which the conduct of busi¬ 
ness therein would necessarily produce? \ 

“In Swan v. Mitshkun, supra, after jstating 
other considerations, it was said: 

“ ‘But aside from and beyond that issue, those 

* 

owning property in a restricted residential dis¬ 
trict or neighborhood, and especially those who 
have their homes there, and been led to buy or 
build in such localitv bv reason of restrictive 
covenants running with the land imposed upon 
the street, block or subdivision in which thejv have 
purchased, are entitled to protection against pro¬ 
hibited invasion regardless of how close business 
may crowd around them on unrestricted property, 
provided the original plan for a residential dis¬ 
trict has not been departed from in the restricted 
district, street or block, and the restrictive re¬ 
quirements have been generally enforced, jor ac¬ 
cepted and complied with by purchasers.’ j* * * 
“The claim of counsel that ‘the object of the 
restriction cannot be attained’ owing to the 
changed condition of the surrounding property is 
without merit. As was further said in thej Swan 
Case: 








IS 


“ ‘The. case falls ' ‘ v within that class where 
it is the policy of the courts of this state to protect 
property'owners who have not themselves violated 
restrictions in the enjoyment of their homes and 
holdings, free from inroads by those who attempt 
to invade restricted residential districts and ex¬ 
ploit them under some specious claim that others 
have violated the restrictions, or business neces¬ 
sities nullified them.’ (Kmphasis added) 

The foregoing quotations show that other courts 
have not looked with favor upon avoiding a covenant 
because business has encroached up to the restricted 
tract or artnnpl the restricted tract. We believe it to 
be sound law to say that the change must have oc¬ 
curred within the tract. In other words, a showing 
that changed conditions make the border lot less valu¬ 
able as a residence lot is no reason for setting aside 
the covenant. The border lot owner paid for what he 
received. If the border lot owner be allowed to cancel 
the covenant because of changes outside which render 
his lot less valuable for residence purposes, and puts a 
store on his lot, immediatelv the next lot owner is af- 
fected and so the disease spreads. A line has to be 
drawn somewhere, and we submit the proper place is 
where the contracts placed it. 

The changes of any moment proven in this case are 
outside the restricted area and the relief asked can¬ 
not be based thereon. 


! 
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in. | 

The Changes Which Entitle a Party to Relief Must 
Have Occurred Subsequent to the Date of His 
Purchase. I 

i 

This is so because Equity will not afford a litigant 
relief from an existing condition which he bought into. 
We submit that the facts of litigation and judgment 
over the restrictive covenants here involved are the 
highest form of evidence to charge the plaintiffs with 
knowledge of the restrictive covenants and ithat the 
other property holders in that vicinity would insist 
thereon and not permit the use of the purchased lots 
for business purposes. However, plaintiffs needed no 
outside knowledge since the deeds to the other prop¬ 
erty in the district were recorded and, beyond and in 
addition, they themselves signed, each of tjhem, an 

agreement in their deeds which said: j 

c | 

i 

4 *ln evidence of their intention to be bound bv 

i 

the foregoing covenants and agreements, |the said 
parties of the second part have hereunto set their 
hands and seals." 

i 

They only had to look and see the developjment of 
business in the land adjoining to the south, how the 
block adjoining on the south. That block is jstill de¬ 
voted to business. Although there may be a few new 
business buildings, the general character of iit as a 
mercantile block has not been changed and tlije proof 
of other changed conditions is not at all convincing, 
the real fact being that what plaintiffs complaiin of is 
a business development in the adjoining block to the 
south which existed at the date of their purchase, 
which condition has been improved by the opening of 
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Northampton Street and thus physically separating 
them from business encroachments. 

IV. 

The Changed Condition Rule is Not Available to a 
Party Whose Land is Subject to a Building Re¬ 
striction and Who Brings an Action to Quiet Title 
Against His Contractual Obligations. 

The point made is that it is only the granting of 
equitable relief that is affected by changed conditions, 
and not the binding force of the restrictive covenant 
that is affected. If a party comes into Equity and asks 
the aid of the court to specifically enforce a covenant, 
the court may refuse its aid if it is unconscionable to 
grant the relief just as the Court may do in an action 
for specific; performance and leave the litigant to his 
remedv at law, but that is a different situation from 
the one we have here, in which a plaintiff comes into 
Equity and asks that his covenant, which he volun¬ 
tarily made and which is not against public policy and 
not fraudulent, be set aside. 

In 

Coudert v. Sayre (X. J.), 19 Atl. 190 (1890), 

the complainant brought a suit in chancery in which 
he asked the court to relieve him from the binding 
obligation of a restrictive covenant on the ground that 
conditions had changed to such an extent that he was 
absolved from all duty to keep his covenant and that 
he was entitled to a judicial declaration that it was no 
longer binding. The court held that he was not en¬ 
titled to the relief sought. 

Van Fleet , V. C.: 
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“The case which the complainant lays before 
the court as the foundation for the relief he seeks 
is one of extreme novel!v. Stated generallv, it 
must be said that the complainant is before the 
court asking to be relieved, as against thA defen¬ 
dant, from the obligation of a covenant Which he 
made voluntarily, fully understanding \yhat lie 
was doing, entirely uninfluenced by fraud, and 
without the least mixture of accident or mistake.” 


and again: 


4 4 # $ 


The complainant, it is important to re¬ 
member, is not before the court resisting an at¬ 
tempt by the defendant to compel him to abide by 
the strict letter of his covenant. In such a posture 
of affairs, it would undoubtedly be the right of the 
court, as well as its duty, to look at the conduct 
of the parties to the litigation, and also at the con¬ 
duct of their predecessors in right and duty, to 
see how they had dealt with each other in jrespect 
to the covenant, and also to contrast the condition 
of the property when the litigation arose With its 
condition when the covenant was made, apd then 
either decree or deny specific performance, as 
should appear to be most in accordance wjth jus¬ 
tice and right under all the circumstances; of the 
case. This is the ulmost length to which jtlie de¬ 
cisions in Duke of Bedford v. Museum, 2 jMyline 
& K. 552, and in College v. Timelier, <S7 X. jY. 511. 
the cases mainly relied on by the complainant, will 
permit the court to go. Neither of these | cases, 
nor any other that has come under my notice, goes 
to the extreme length of holding that , because rea¬ 
sons exist which might induce a court of |equity 
to decline to specifically enforce a covenant , the 
covenant should for that reason, and in advance 
of a breach , be declared to be a nullity in a suit 
instituted by the covenantor. (Emphasis Added) 
“Under the form of action adopted in thijs case, 


the defendant is entitled to a decree adjudging 
that the complainant's covenant is valid, and that 
the defendant, as the owner of land lying adjacent 
to that owned hv the complainant, is entitled to 
the benefit of the complainant’s covenant. The 
question whether, if the complainant should here- 
afteri commit a breach of his covenant, the defen¬ 
dant would be entitled to a decree for specific 
performance, in view of the facts now before the 
court, has not, of course, received the slightest 
consideration.” 


in 


Strong v. Sit at to (Tab), 1ST Pac. 159 (1920) 


the plaintiff brought suit to quiet his title as against 
certain restrictions and a condition subsequent. A 
judgment of the trial court in favor of plaintiff was 
reversed on appeal. 

The court said: 


“in further support of the judgment, respon¬ 
dent calls attention to the stipulation of facts on 
which the case was tried, wherein it is admitted 
that the character of the property has changed 
since the creation of the conditions and convev- 
a lice by appellant, so that it has become more 
valuable for business purposes than for resi¬ 
dence purposes, and argues that under such 
changed conditions equity will not enforce a 
covenant or condition for forfeiture of title. Xo 
authorities are cited by respondent in support of 
this contention. The doctrine that equity will not 
enforce restrictions on the use of property, we 
think, only applies to cases where it is sought to 
enforce such restrictions by equitable proceedings, 
where the reason and justification for them has 
failed through changed conditions. In other 
words, under such circumstances a court of equity 


23 


i 

! 

i 

i 

j 


i 
j 

I 
i 

may deny the relief sought. But the tule does 
not go to the extent of permitting parties whose 
land is subject to the legal restraint of such limi¬ 
tations to bring action to quiet their titty against 
such contractual obligations , because of. changed 
conditions. Contractual obligations do not dis¬ 
appear as circumstances change. It is \only the 
granting of equitable relief , and not the binding 
force of the restrictive covenant, that is affected 
by a change in the conditions. (Emphasijs added) 

‘A change of circumstances eannotj he con¬ 
sidered, on a petition at law to ascertain the 
limits of a restriction in a deed, as Equitable 
grounds for not enforcing it;’ and it he cov¬ 
enant will not for that reason, and ini advance 
of a breach, be declared a nullity in a Suit insti¬ 
tuted by the covenantor.’ Brown v. I tuber, 28 
L. P. A. (X. S.) 707, note; Welch vJ Austin, 
187 Mass. 256, 72 X. E. 972, 68 L. R.j A. 189; 
Coudert v. Sayre, 46 X. J. Eq. 386, 19 Atl. 190; 
Kountze v. Helmuth, 67 Hun. 342, 22 X. Y. 
Supp. 204. 

I 

“The mere fact that the property has become 
more desirable or valuable for business jthan for 
residence purposes, where the restriction, not¬ 
withstanding the change of conditions, still is of 
substantial advantage to the dominant property, 
will not necessarily defeat application f|or equi¬ 
table relief.” j 

The rule announced in this case has been j changed 
by statute in that jurisdiction. Hess, et ux. v. Country 
Club Parh, et al. (Cal.), 2 Pac. (2d) 782 (l<j31). 

The judgment of the lower Court should be j affirmed 
for this reason also. 

. i 

j 

i 


i 

! 

i 

i 
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V. 


Answer to Point II Covering Assignments of Error 

Numbers 13 and 27. 

In Point Xo. II, Appellant puts the question govern¬ 
ing the admissibility of the evidence in this wav: 

“The Court should not have permitted the Ap¬ 
pellees Walker and Dunlop to testify as to the 
reasons for buying their properties.’' 


The record (K. 79, 80, 95) will disclose what oc¬ 
curred. The witness Walker was permitted to testify 
“that he bought the property because he wanted to get 
a nice site for the house and for the reason that there 
was no business there and could not be, and the prop¬ 
erty was restricted both against business and against 


apartment houses”, etc. 

Dunlop was asked what caused him to purchase prop¬ 
erty in this locality. His answer was that he “ ’ 

• * 

purchased at the time because he was thoroughly fa¬ 
miliar with the property and its surroundings, and 
was entirely satisfied.’’ lie then went on to state that 
lie got his information that other land in the vicinity 
was restricted through advertisements in the public 
press, some signboards, and through reading in the 
public press, etc. 

There was no error in admitting the foregoing evi¬ 


dence. This was an equity case: one of the issues was 
whether defendants would be damaged. The evidence 
is competent for that reason. This evidence of outside 
controlling knowledge of the purchasers of the fact 
that the property had restrictions against business 
buildings and that this was one of the reasons in¬ 
ducing purchase could not have damaged appellants. 
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It was, at best, cumulative testimony to show that the 
land was restricted, which was fully proven bv intro¬ 
duction in evidence of the deeds of each of the plain- 
tiffs and defendants, containing covenants Restrict¬ 
ing use of the land to residential purposes. 

In other cases such testimony has been admitted, 

* 

for example, in 

Swan v. Mitslikun, 173 X. \Y. 529, 530 (Mich.), 

which was a case to restrain breach of building re¬ 
strictions, the plaintiff was allowed to prove Uiat he 
would not have bought the land without the Restric¬ 
tions. In that decision the following occurs: 

! 

“Plaintiff Moore whose home, worth $$,000, is 
next to the corner and back of the proposedjgarage 
and repair shop, testified that he bought the prop¬ 
erty, built a residence, and established hijs home 
there because of the rest f ictions imposed !/’;/ that 
locality and would not without them have j bought 
or built there” (Emphasis added) 

VI. 


Answer to Points V and VII Covering Assignments of 
Error Numbers 20, 26, and 23. 

i 

These assignments were to the admission in evidence 
of the deeds of defendants. The deeds were iclearlv 
admissible to prove (1) the averments of defendants’ 
answers, (2) the interest of defendants in the sjubject- 
matter of the suit, and (3) that similar covenants were 
embodied in the other deeds and that this madeja gen¬ 
eral plan. 

Appellant, in his Point VII, objects to the admis¬ 
sion in evidence of the opinion of this Court!in the 
Poole case. There is nothing in that objection. The 
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appellees had offered the entire record. If a part of a 
record is offered the objection usually is that the en¬ 
tire recordi should have been offered. In this case the 
appellant objected to the entire record and appellees 
were confined to selected portions thereof. 

The grounds of the objection are that the principle 
of res ad judicata cannot apply in this case. We do 
not see how the Court could determine that unless he 
had the record before him. 

We submit that t lie Poole case, supra, is res ad judi¬ 
cata of the fact of the general scheme and that Parcel 
38/3 was a part thereof. The Court in that case held: 

“Since a general scheme or plan was clearly es¬ 
tablished without resort to the representations 
alleged to have been made orally in behalf of the 
Land Company, it is unnecessary to determine 
how far such representations may be received in 
a case like this. But see Hawley Down Draft Fur¬ 
nace Co. v. Hooper , 90 Aid. 390, * * *” 

But appellants have not rested there. They have 
gone farther and proved in this case the general plan. 

A further objection to the opinion is because in the 
opinion it is stated: 

“It is conceded that contracts for the sale of all 
lands of the Land Company in Chevy Chase con¬ 
tained restrictions similar to those in the contract 
of Appellees”, etc. 

That concession does not alter anv binding force 
which the judgment in the Poole case has on this case, 
since it is proven in this case by the deeds that the 
land surrounding the appellants’ land contained sim¬ 
ilar building restrictions. 
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If the fact of the judgment having been rendered is 
sufficient for the purpose in hand, the final order or 
the judgment is all that is needed, but if the otjject is 
to show the Court that what is involved in the pending 
case has been adjudicated in the former case, sufficient 
of the former record is necessarv to trulv disclose the 

% •/ j 

situation, and not merely the final judgment. 


We deem it unnecessary to discuss in detail the 
other assignments. None of them are, in our opinion, 
well taken. 

! 

A number of the errors assigned in this case, lit will 
be found by comparison with the Poole case, were like¬ 
wise assigned in that case (R. 23) and the Court in 
that case did not heed those assignments, and y*e re¬ 
spectfully submit that the Court should not in this 
case heed like assignments. The case was not fyefore 
a jury. The Chancellor was not swayed by such evi¬ 
dence. If any error there be, which is denied^ it is 
without injury. 

The time and patience of the Court and thej com¬ 
munity should not be tried with repeated litigation 
over this tract of land but the issue should be brought 
to a decisive end by the affirmance of the judgment 
which is asked. 


Respectfully submitted, 

Sydney R. Prince, Jr., 

i 

S. R. Prince, 

Attorneys for Appellee-1ntervenors. 


i 

i 
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STATEMENT OF FACTS. 

i 

At some time prior to 1908 (the record not disclos¬ 
ing the date) the appellee The Chevy Chase Lamjl Com¬ 
pany of Montgomery County, Maryland, acquired 
large tracts of land in the vicinitv of what is now 
Chew Chase Circle, and laid out subdivisions thereof 
(R. 94). The Company did not own any of the! prop- 
ertv on the west side of Connecticut Avenue sojutli of 
what is now known as Northampton Street, and! which 
was not then cut through, except a small sliver im- 






mediately abutting upon that street which will be 
hereinafter referred to (R. 103). The property south 
of that sliver had been owned by Fulton R. Gordon 
(R. 70), and upon this property no restrictions against 
business and apartment houses had ever been im¬ 
posed (R. 35, 70, 102, 103). The property on the east 
side of Connecticut Avenue at McKinley Street which 
was later conveved to the District of Columbia for 
purposes of a public school, while owned by the Land 
Company, was not embraced in the subdivisions above 
referred to, and was not subject to any restrictive 
covenants of that character (R. 50). The same thing 
is true as to the small plot of ground upon which an 
apartment house was later built just east of Chevy 
Chase Circle at Patterson Street (R. 50, 102, 103). 
The parcel known as 38/3 which is involved in this 
suit, was not originally embraced within the Chevy 
Chase Land Company subdivisions, and was not, up 
to the time of the decree in the case of Chew Chase 
Land Company vs. Poole, 48 App. 1). C. 400, herein¬ 
after referred to, believed by it to be subject to any 
such restrictions (R. 70, 102). The other property of 
the Land Company, embracing the land east of Con¬ 
necticut Avenue owned by the appellees Dunlop and 
Smith and the said Poole, as well as that extending 
in all directions around Chevy Chase Circle, was sub¬ 
ject to covenants against being used for business, 
apartment houses, cheap dwelling houses, etc. (R. 30, 
31, 70, 82 100). 

In the vears 1908 and 1909 the Chew Chase Land 
• « 

Company conveyed to the grantors of the appellee 
Smith property at the northeast corner of Connecti¬ 
cut Avenue and Oliver Street, bordering on Chevy 
Chase Circle, the deeds containing restrictive cove- 
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Hants to the effect that the property sold should be 
used for residential purposes only and that nb apart¬ 
ment house should be erected thereon (K. 48,1 96-99). 
On October 30, 1909, the Land Company conveyed to 
Dr. Thomas A. Poole and his wife a lot on the eastern 

i 

side of Connecticut Avenue immediately south of the 
Smith property. The deed contained similar covenants 
to those in the Smith deed (R. 107, 108). 

In November of 1916 Dr. Poole and his wife (they 
being predecessors in title of the appellee McRIeynolds 
—R. 4, 45) filed a bill in equity against the appellee, 
The Chevy Chase Land Company, for the puijpose of 
restraining the Land Company from building I a busi¬ 
ness structure on the land involved in this suit! known 
as Parcel 38/3, which parcel was directly across Con¬ 
necticut Avenue from the Poole residence and! on the 
western side thereof, a short distance below! Chevy 
Chase Circle. This business structure was dirfectly in 
the line of what is now Northampton Street, that street 
not having been then cut through. It was alleged in 
said bill that at the time of their purchase from the 
Land Company the officials of that Company hjad rep¬ 
resented to the Pooles that Parcel 38/3 “would all be 
developed and maintained as a select residential sec¬ 
tion entirely free of commercial enterprises and struc¬ 
tures of any and every description, and that su|ch rep¬ 
resentations were emphasized” by the Land Company 
because the land on the west side of Connecticut Ave- 

i 

nue extending southward from said Parcel 38/3 was 
owned by another person, firm or corporation \v|ho had 
permitted business structures to be erected thereon 
(R.3). The court in that suit restrained the Land 
Company from proceeding with the completion bf that 
building (R. 4), and this decree was affirmed by this 
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honorable court in 48 App. D. C. 400. It was alleged 
in a subsequent petition filed in that suit through the 
counsel for the appellants in this suit, which petition 
was offered in evidence by appellants here (R. 62-64), 
that the affirmance of this decree bv this court was 


predicated lupon the ground that the Land Company 
“had held out to prospective purchasers that no manu¬ 
facturing or commercial business would be permitted.'* 
This court in its opinion in 48 App. 1). C. 400, recited 
the subdivision made by the appellee, The Chevy Chase 
Land Company, for residential purposes, of tracts of 
land in Chew Chase, Marvland, and Chew Chase, 
J). C.; that the Land Company had attracted purchas¬ 
ers by signs and advertisements which stated that 
(p. 402): 


“It is bv reason of these restrictions that Chevy 

Chase is and always will be the ideal suburban 

home section of Washington, that Chew Chase 

property will continue to enhance in value, so that 

whether vou buv in Chew Chase for investment 
* * * 

or to build, your interests are safeguarded”; 


and that no apartment houses should be erected on 
said land, nor should the property be used for manu¬ 
facturing or mercantile uses, and that restrictions 
would be imposed upon the cost of the dwellings to be 


erected. This court further found that the Sales Man¬ 


ager of The Chevy Chase Land Company in charge of 
sales had confirmed the statements theretofore made to 


purchasers* that Parcel 38/3 would be subject to the 
same restrictions that applied to the property pur¬ 
chased by Dr. Poole; and that it was conceded “that 
all contracts contained the restrictions against use of 
the property to be conveyed ‘for manufacturing or 
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I 

i 
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mercantile purposes.’ ” This court held that the 
Pooles, relying upon those representations, purchased 
their lots, saying (p. 409): 

“The Land Company, therefore, having; bound 
each purchaser of land in this vicinity to Refrain 
from using these lots for manufacturing dr mer¬ 
cantile purposes, now proposes to devote this par¬ 
cel to the verv use forbidden to the owners! of the 

* 

other parcels * * * * The plats, signs, advertise¬ 
ments, and contracts to say nothing of the admis¬ 
sions, leave no room for doubt that purchasers of 
this Chevy Chase, District of Columbia, property 
had a right to understand, and did understand, 
that Parcel 38 over 3 was included in the general 
scheme for the development and sale of property 
of the Land Company in that locality. Iti such 
circumstances, equity will intervene. Thq pur¬ 
chaser having submitted to a burden upon hjis own 
land with the understanding that a similar burden 
is to be placed upon the remaining land of the 
grantor for the common benefit of all, will j be re¬ 
lieved from an attempt by the grantor oif third 
party with notice to depart from the general 
scheme.” 


Subsequent to the decision by the Supreme Court of 
the District of Columbia in the Poole case, appellee 
Dunlop purchased his property which was east of Con¬ 
necticut Avenue, and just east of the Poole property. 
This purchase was made partly in reliance upon the 
Poole decision, and partly upon statements in adver¬ 
tisements and upon sign boards similar to thqse re¬ 
ferred to in the Poole decision, to the effect that gll the 
property for sale by The Chevy Chase Land Company 
was restricted in its use to residential purposes^ The 
deed from the Land Company to the Dunlopsj’ pre- 


i 


i 
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decessors in title contained the same character of re¬ 
strictive covenants (K. 92-90). 

After the Poole decision had imposed these restric¬ 
tions upon Parcel 38/3 (the property involved in this 
suit) The Qhevy Chase Land Company carried out the 
spirit of the mandate of the court and incorporated in 
the deeds subsequently executed by it covering that 
parcel, restrictive covenants similar to those previous¬ 
ly and subsequently incorporated in the deeds to the 
rest of the surrounding property (R. 50, 102, 103). 

In March of 1926 appellee Walker, desiring to pur¬ 


chase a nice residential site for a 


house where there 


were restrictions against business, apartment houses, 
and semi-detached houses, and having some knowledge 
of the decision in the Poole case (R. 80, 85, 86, 90), ap¬ 
plied to The Chevy Chase Land Company through its 
agent Thomas J. Fisher & Company, for a piece of 
ground where he could be assured that these restric¬ 
tions existed. He thereupon entered into negotiations 
with William L. Miller, the President of Thomas J. 
Fisher & Company,which latter represented The Chevy 
Chase Land Company (R. 80, 100), and entered into 
a contract with the Fisher Company and with The 
Chevy Chase Land Company in which, in order to 
make sure that he should find covenants of that char¬ 


acter inserted in the deed, he insisted that the typed- 
in form be changed to that end (R. 80 and Exhibit on 
opposite page). The contract was so changed and 
signed as changed. By this contract he acquired the 
right to purchase a portion of parcel 38/3 which lies 
immediately west of the portion subsequently sold to 
appellants in this case (R. 27). At the time they were 
completing the contract to purchase, Miller assured 
Walker that the balance of the tract to the east of the 
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portion lie was buying would be sold subject |to the 
same covenants as those imposed upon Walker [s land 
(E. 82, 88, 89). Thereupon the conveyance wai made 
to him by deed dated April 21, 1926, the deed einbrac- 
ing the following covenants which were similar to 
those imposed upon the surrounding property (R. 82): 

“All houses upon the premises hereby con¬ 
veyed shall be built and used for residencje pur¬ 
poses exclusively except stables, carriage houses, 
sheds, or other outbuildings for use in coinfection 
with such residences, and no trade, business, man¬ 
ufacture or sales, or nuisance of any kind shall be 
carried on or permitted upon said premises. 

“That no structure shall be erected within 
within thirty feet of the line of Western 4-venue 
as allowed under the building regulations jof the 
District of Columbia, and no stable shall be 
erected except upon the rear of said premises. 

“That no apartment house or apartment houses 
shall be erected thereon. 

“That no dwelling house shall be erected on 
said premises at a cost less than $5,000. 

“That no row or semi-detached houses shall be 
erected on said land. 

“In evidence of his intention to be boujnd by 
the foregoing covenants and agreements, the 
party of the second part has hereunto set his hand 
and seal." 


Walker then erected on a portion of this property 
a residence for his sister-in-law and her father, to 
whom he conveyed a life estate therein, and his jsister- 
in-law has continuously since that time resided ijn this 
house, her father having subsequently died (H. 32, 
82, 83). *| 

Northampton Street had not been opened at the 
time of the original decree in the Poole case (E. 64, 





8 


65) as will appear by consulting the plat opposite page 
68 in the record. The opening of this street through 
the southeastern corner of parcel 38/3 left a small 
triangular sliver immediately to the south thereof, 
fronting 66.53 feet on Connecticut Avenue and 52.48 
feet on Northampton Street. This sliver immediately 
adjoined on the south the property heretofore referred 
to which had not been owned by the Land Company 
and which had been unrestricted and used for busi¬ 
ness purposes (R. 64-67). It is evident, therefore, 
that this sliver would have been useless if it could not 
be utilized for mercantile uses. With this object in 
view a petition was tiled in the original Poole case by 
Edward II. Jones and Charles A. Jones (the latter 
being one of the plaintiff's witnesses in this case), 
for the dissolution of the injunction in so far as it 
affected this sliver (R. 62). The injunction was so 
modified on May 13, 1927. Counsel for the appellants 
in the present case represented said petitioners in 
those proceedings (R. 15, 68). 

About three months after the deed to Walker, in 
July, 1926, the Land Company sold to one Oscar II. 
Robey a portion of parcel 38/3 immediately north of 
Northampton Street, the deed to him containing sim¬ 
ilar covenants to those in the deed to Walker (R. 29, 
83-85). It is interesting to note that while Robey is 
not a party plaintiff here, his interests are identical 
with those of appellants, and that he suffered a de¬ 
cree pro eonfesso to be entered against him (R. 37). 

A few months later, on November 13, 1926, The 
Chevy Chase Land Company conveyed to the appel¬ 
lants in this case the balance of the Connecticut Ave¬ 


nue frontage of parcel 38/3, the part immediately ad¬ 
joining the Robey tract being conveyed to the appel- 



I 


! 

i 

i 

i 

i 

i 

I 

i 


o 


i 

lants Byrne, and the northern portion thereof front¬ 
ing both on Connecticut Avenue and Chevy Ch^se Cir¬ 
cle, being conveyed to the appellants Kenealyi. The 
property thus conveyed to the appellants Kjenealy, 

i 

Byrne and the appellee Robey covers the entiip block 
on the western side of Connecticut Avenue extending 
south from Chevy Chase Circle to Northampton 
Street, a distance of 367.23 feet (R. 8-11). Itjimme- 
diately adjoins on the east the property theretofore 
conveyed to appellee Walker (R. 82, 89). True to 


its promise to Walker (R. 82, 89), the Land Coppany 
inserted in the deeds to the appellants Keneafy and 
Byrne substantially the same covenants as had been 
inserted in the Walker and Robey deeds. The restric¬ 
tions in the deed to the Kenealys are in the following 
language (R. 18): 

• i 

i 

“1. That all houses erected upon said described 
land and premises shall be built and used fojr resi¬ 
dence purposes exclusively, except stable^, car¬ 
riage-houses, garages, sheds or other outbuildings 
for use only in connection with such residences; 
and that no trade, business, manufacture or sales, 
or nuisances of any kind shall be carried on or 
permitted upon said premises. 

“2. That no stable, carriage-house, garage, shed 
or outbuilding shall be erected except on tip rear 
of said premises; that both the Connecticut} Ave¬ 
nue and Chevy Chase Circle lines of said prem¬ 
ises shall be considered the front lines therjeof. 

“3. That no apartment house or apartment 
houses shall be erected thereon. 

“4. That no dwelling-house shall be erectjed on 
said premises at a cost less than $5,000. 

“5. That only one 
erected on said described land and premises; 
and that on a detached dwelling-house shdll be 
erected on said land and no semi-detached dwell- 


dwelling-house shdll be 
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ing-house or houses in rows shall be erected 
thereon. ” 

In the deed to the Byrnes the same covenant are 

* 

inserted, except that inasmuch as the Byrne property 
does not face on Chevy Chase Circle the language of 
the covenants is changed in that regard (R. 21, 22). 
In order that there should be no question as to the 
binding effect of these covenants, a paragraph was in¬ 
serted in their deeds as follows: 

“In evidence of their intention to be bound bv 
the foregoing covenants and agreements the said 
parties of the second part have hereunto set their 
hands and seals.” 

This covenant was signed by the appellants Kenealy 
and Byrne (R. 18, 22). It had been the practice to 
require the signature by the grantees to a similar cove¬ 
nant in practically all the deeds executed by the Land 
Company (R. 101, 30, 35, 43, 45, 47-49, 70, 80-82, 85, 88, 
93-95, 97-99, 108). It is admitted by appellants that 
thev knew of these restrictive covenants in their deeds 
when they signed them (R. 102). After these convey¬ 
ances had been made, The Chevy Chase Land Com¬ 
pany owned no land in this particular parcel except a 
small triangular strip of land constituting background 
and alley property (R. 35). 

It is a matter of public knowledge that Chevy Chase 
Circle is one of the beauty spots of the National Cap¬ 
ital. Appellees desire to keep it so. If business or 
apartment houses encroach upon it its beauty will be 
largely impaired. Appellees purchased their proper¬ 
ties upon the faith of these covenants being performed 
(R. 80, 82, 86-100). Before Walker purchased he had 
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been told by Miller, the representative of The! Chevy 
Chase Land Company from which he purchased, that 
these same covenants would cover the property to the 
east, the property running from Belt Road!to the 
Circle, around the Circle and down Connecticut Ave¬ 
nue a couple of hundred feet (R. 89). 

With Chew Chase Circle as a center and radiating 
therefrom, there are no apartments or business Ihouses 
south of the Circle on the east side of Connecticut Ave¬ 
nue for four or five blocks, where there is an apairtment 
house, but the first business structure on that iside of 
the Avenue is about three-quarters of a mile south of 
the Circle. North on Connecticut Avenue there is no 
apartment house or place of business all the way to the 
Lake. There is no place of business on the whole line 
of Western Avenue east or west of the Circle. ! Since 
appellee Walker built his house nine residences* have 
been erected on the north side of Western Avenue and 
several on the south side. There are no business houses 

i 

or apartment houses on Magnolia Parkway, Girafton 
Street, Oliver Street, Patterson Street, Chevy iChase 
Parkway, or on the north side of Northampton Street, 
which are the streets closest to the Circle. Surround- 

i 

ing Chevy Chase Circle there are no business houses or 
apartment houses except the one hereinabove referred 
to which is on Patterson Street and which was erected 
years ago upon unrestricted land. Opposite Walker’s 
property on Western Avenue is an Episcopal Church. 
At the next street intersection is a private residence. 
Continuing easterlv across Connecticut Avenue |is the 
Corby residence. Southeast of and fronting on the 
Circle is a Presbyterian Church and on the east sjde of 
Connecticut Avenue is another private residence,! occu- 
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pied by appellee Smith. The residences referred to 
are all handsome buildings (R. 86-88). 

The erection of churches in the restricted territory 
is not a violation of the covenants (Moses v. Hazen, 
62 W. L. R. 247). 


ARGUMENT 

Tlie points urged by appellant will be discussed in 
the order of their statement in appellants’ brief. 


I. 

That the Court Should Not Have Dismissed the Bill 
But Should Have Granted the Relief Prayed. 

Is Chevy Chase Circle to be spoiled? Will the Court 

permit a breach of the restrictive covenants entered 

into deliberately and for the purpose of preserving the 

beautv of this section? 

» 

It is liardlv worth while to submit anv elaborate 
» • 

argument to this court to the effect that anv re-zoning 
of the west side of Connecticut Avenue bv the Com- 
missioners of the District of Columbia at some time 
which is not stated either in the bill or in the evidence, 
and which mav have been before even the original 
decree in the Poole case (R. 11, 53, 54), can have no 
effect with respect to private restrictive covenants con¬ 
tained in the deeds covering the entire territorv. 

This subject was discussed by this court in Castle- 
man vs. Avignone, 56 App. I). C. 253, in which it was 
contended without success that the act of the Zoning 
Commissioners of the District of Columbia in declaring 
Eighteenth Street, Northwest, to be a first commercial 
district, must be held to nullify the restrictive cove¬ 
nants imposed upon the property by the lot owners and 
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to release them from their various obligations with 
reference thereto. This court in overruling jthis con¬ 
tention, held that the zoning act from which tlie Zoning 
Commission derived its authority, manifested no such 
intention, quoting at page 259 a portion of Section 10 
of said act, to'this effect: 

“This act shall not abrogate or annul any ease¬ 
ments, covenants or other agreements | between 
parties.” 

i 

i 

i 

The object of the appellants in this case jis clear. 
Having deliberately and with their eyes open, pur¬ 
chased their properties with full knowledge of the 
covenants by which they were bound, and at| a price 
perhaps lower because of these covenants, they seek by 
the cancellation of these covenants, in ruthless disre¬ 
gard of the rights of their neighbors, to increase the 
value of their own property from One Dollar |per foot 
to Five Dollars per foot (R. 78, 79), for their own 
private gain, at the expense of all their neighbors. If 
this is justifiable, even then the evidence of difference 
of values above alluded to would not have beeil helpful 
to the court in determining whether the restrictions 
should be removed. If the evidence as to th<j assess¬ 
ment for taxes had been admitted it would havje shown 
that appellants, even with the restrictions continued, 
have made about one hundred per cent on tlicit* invest¬ 
ment bv reason of the increase in the value of the land 
since they purchased (R. 79). 

In the case of Reeves vs. Comfort, 176 Ga. 331, 157 
S. E. 029, it was ruled that restrictions would not be 
cancelled merely because under the changed condition 
of the neighborhood the land would be more valuable, 
and yield more taxes to the government, if ijsed for 
other than residential purposes. 

i 

i 

i 
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These appellees admit that since the original decree 
in the Poole case, Connecticut Avenue south of North¬ 
ampton Street has become more of a business com¬ 
munity. But that has no bearing on the present case. 
Appellants purchased in 1926. At that time they de¬ 
liberated bound themselves not to do what thev now 
• * 

ask the court to permit them to do. No changes, if any, 
can be considered except such as may have taken place 
since the date of their purchase. There have been no 
such changes north of Northampton Street. Business 
has come up the west side of Connecticut Avenue as 
far as that street; but if the beautv of Chew Chase 
Circle is tb be protected at all, then Northampton 
Street must be the logical line beyond which apartment 
houses and business cannot be permitted. 

Of the few changes undesirable from a residence 

standpoint which appellants claim to have taken place 

during this period from 1926 (K. 53), for most of them 

there is no basis of comparison as between the period 

prior to 1926 and the present time. Tt is true that 

during that period a cab stand for four taxicabs has 

been located on Northampton Street, but that is not 

shown to be injurious to residence property, rather the 

contrarv. The count of the traffic shown bv the record 
« • 


is worthless for purposes of comparison because there 
is nothing to show the volume prior to 1926. The in¬ 
stallation of traffic signals and the stationing of a 
police officer to protect children crossing to school at 
McKinley Street is a very natural attempt to conserve 
the safetv of children in a residential district. 

The onlv evidence which misrht be considered at all 

» V.’ 

favorable to appellants in this connection is the testi¬ 
mony of one Fulmer who lived about eight or nine 
blocks away from the property concerned, and who 
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testified that there had been a “great increase V in the 
traffic since 1926 (R. 73, 74). Appellee McR^ynolds, 
who lives directly across the street, did not go so far 
in his testimony, but he submitted two photographs 
which are inserted in the record opposite page 74, 
which he said showed the conditions from Northamp¬ 
ton Street south on the west side of Connecticut Ave¬ 
nue immediately prior to the building of thq stores 
on the small sliver at Northampton Street, which must 
have been about the time appellants purchaseed their 
property. An inspection of the second of these! photo¬ 
graphs is convincing that if automobile traffic! makes 
property undesirable for residence purposes, that un¬ 
desirability existed at that time. 

As to the charge that appellants’ lots are being 
used as a public nuisance, upon which some stress is 
laid in their brief, there is no testimonv that thiis same 
use was not made of it prior to their purchase, qr even 
prior to the institution of the Poole suit. But the en¬ 
tire evidence on this subject was excluded by thq court 
(R. 74, 75). The only argument for its admissibility 
is contained in this brief quotation from pagq 16 of 
appellants’ brief, in these words: “It is respectfully 
submitted that all of the testimony thus excluded 
should have been admitted.” In view of the prof¬ 
fered testimony of the Sanitary Inspector for tlje Dis¬ 
trict of Columbia (R. 76, 77), to the effect that these 
conditions were due to the failure of appellants to 
keep the weeds cut down and the lots cleaned off, it 
hardlv lies in their mouths to make their own dprelic- 
tion of duty ground for relieving them from thejir sol¬ 
emn covenants. In any event the conditions referred 
to would be no different with the covenants reipoved, 
so long as the property remains unimproved. But if 


i 
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the court erred in excluding the evidence its purport 
is sufficiently before this court to enable it to judge 
of its inconsequential character. 

Allusion is made in appellants’ brief to the case of 
Castleman et ux vs. Avignone, et al, supra, in which 
the court declined to cancel restrictive covenants al¬ 
though it was claimed that the neighborhood had so 
changed since their imposition as to make it inequit¬ 
able to enforce them. In that case the court said, fol¬ 
lowing Chevy Chase Land Co. vs. Poole, supra, that 


“The general and well established rule is that, 
where certain restrictions are a part of a general 
scheme;or plan for the benefit and improvement 
of all the lands included in a certain tract, courts 
of equity will, under proper circumstances, en¬ 
force such restrictions at the suit of anv grantee 
againstjany other such grantee.” (Citing author¬ 
ities. 


In the case of McNeil vs. Gary, 40 App. I). C. 397, 
a similar rule was announced. 

This rule is so well established bv this court that 
no attempt will be made to argue the proposition ex¬ 
cept to quote from two State decisions. The New 
Jersey Court of Errors and Appeals in the case of 
Humphreys et al vs. Ibacli et al, 110 X. J. Eq. 647, 
160 Atl. 531, 85 A. L. K. 981, 985, said: 

“I find that the restrictions (except as to num¬ 
ber of dwellings) appearing in the complainants’ 
chains of the title were valid when thev were ere- 
ated about five years ago. Complainants contend 
that in this short while conditions in the neigh¬ 
borhood have so changed as to make inequitable 
enforcement at the present time. Whether such 
a change is a ground for refusing to enforce re- 
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strictions has been questioned. Frick vJ Foley, 
102 X. J. Eq. 430, 141 A. 172; Frick v. Northern 
Trust Co. (N. J. Err. & App.) 146 A. 194. But as¬ 
suming that such a change is a ground folr relief 
in this case, it must be so great as clearly j to neu¬ 
tralize the benefits of the restrictions to the point 
of defeating the object and purpose of tlie cove¬ 
nant. Sandusky v. Allsopp, 99 X. J. Eq. 161, 131 
A. 633. Complainant relies on evidence: of the 
increase in traffic on Cedar lane and the growth 
in the number of stores and similar business es¬ 
tablishments on this street east and westj of the 
tract in question and even directly opposite it. 
Business on Palisades avenue has also been 
proved. No business establishments, however, 
upon the tract which is the subject of tliis con¬ 
troversy have been shown, but it appears that 19 
dwelling houses have been erected on the tract 
on Francis street within the last few years on the 
faith of these restrictive covenants and in the be¬ 
lief of their owners that their property would not 
be depreciated for dwelling purposes by the en¬ 
croachment of business within the restricted area. 
These are new houses which should be useful as 
homes for many years to come Complainants 
have fallen far short of showing such a Ichange 
in conditions as would move the court to declare 
these restrictions no longer valid” 


In the case of Cuneo et al vs. Chic. Title $ Trust 
Co. et al, 337 Ill. 589, 169 X. E. 760, an effxjrt was 
made to remove certain restrictive covenants from a 

i 

subdivision in Chicago. One of the highways j in this 
subdivision, Sheridan Road, since the imposition of 
the covenants, had become a leading thoroughfare— 
one of the main business streets on the north jside of 
Chicago—at times greatly congested with automobiles 
and heavy traffic. Under a zoning ordinance: of the 
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City of Chicago the property abutting on that road 
had been zoned as commercial property, the balance 
having been zoned as apartment property. The court 
held that while there had been a great increase in the 
number of business buildings in the neighborhood, and 
that that particular road had become a heavily con¬ 
gested avenue of traffic, there was no evidence of any 
change in the character of the balance of the property 
where the defendants resided and owned their homes. 


The following extract is taken from the opinion: 


“The evident purpose of these restrictions on the 
property abutting on Castlewood terrace, differ¬ 
ing, as they do, from those on the property abut¬ 
ting on Ainslie street and La Fayette parkway, 
was and is to preserve the lots facing on Castle¬ 
wood terrace as a residence district. The evi¬ 
dence does not show anv changes in this character 
of these lots. While changes have taken place on 
Sheridan road, and appellants’ property abutting 
on that street would doubtless be more valuable 
as commercial property than as residence prop¬ 
erty, yet equity cannot, on that ground alone, ab¬ 
rogate and set aside restrictions on the use of 
that property which have been made for the bene¬ 
fit of other property which has not been so 
changed. While it may be a financial hardship 
upon appellants to enforce the single-dwelling re¬ 
strictions on their lots, vet it must be borne in 
mind that these restrictions were in the deeds 
which they took to the property, and are made 
for the benefit of all of the lots on Castlewood 
terrace. If the character of the property on 
Castlewood terrace had by the acts of the owners 
thereof ichanged to the extent justifying a court 
of equity to remove restrictions, that court should 
not hesitate so to do, but the fact of change in 
the neighborhood of the property on Castlewood 
terrace does not, alone, warrant a court of equity 
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in relieving the property of appellants lie^e from 
the restrictions imposed. They admit tl^at they 
knew when they purchased their respective lots of 
these restrictions of the use to which the|y could 
put their property. Doubtless the knowledge of 
these restrictions to some extent affected their 
judgment as to the price which they shoiild pay 
for these respective lots. Having purchased them 
subject to restrictions, they are bound by them 
so long as the restrictions are reasonable and not 
contrary to some public policy or some positive 
rule of law. Frye v. Partridge, supra; jTurney 
v. Sliriver, 2(59 111. 164, 109 X. E. 708; Van Sant 
v. Rose, 2GO 111. 401, 103 X. E. 194, 49 iJ. R. A. 
(X. S.) 186. | 

“Equity could not do justice to all the jparties 
to this lawsuit by removing these restrictions on 
the property of appellants. The defendant Peter 
Reisenhaus, who owns the lot next to appellant 
Ouneo and who has a valuable home tjhereon, 
would find his property much damaged if j the lot 
next to it on the west was devoted to commercial 
or apartment purposes. And so with j others. 
Equity will remove such restrictions only \k'hen to 
do so will not unjustly injure other property. 
That situation does not exist here.” 


IT, ITT and TV 

_ i 

Testimony as to the Reasons Which Actuated Ap¬ 
pellees in Purchasing Their Homes, and State¬ 
ments Made in That Regard by the Cbmmon 
Vendor. 

If appellees had purchased their properties blindly 
and without regard to covenants restricting thb use of 
abutting property, this might have been a considera¬ 
tion in determining whether the covenants should be 
removed. But the court would naturally want tb know 


j 

i 

i 

I 
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whether appellees had relied upon such covenants be¬ 
ing inserted so as to bind the entire neighborhood. In 
all of the cases this has been one of the prime consid¬ 
erations in questions of this character. In fact it was 
these representations which played such a large part 
in granting the injunctive relief in the Poole case, 
where it appeared that there had been no recorded 
covenants imposed upon the property the improper use 
of which was by that decision enjoined. The decisions 
referred to by this honorable court in that case show 
that evidence of the representations made should be re¬ 
ceived in the case at bar. Ilawlev Down Draft Fur- 
nace Co. vs. Hooper, 90 Md. 390, Atl. 456; Ilall vs. 
Solomon, (51 Conn. 470, 29 Am. St. Rep. 218, 23 Atl. 
876: Julliard vs. Chalfee, 92 X. V. 329; Rackemann vs. 
Riverbank Improv. Co. 167 Mass. 1, 57 Am. St. Rep. 
427, 44 X E 990; Carr v Dooley, 119 Mass 294; An¬ 
derson vs. American Suburban Corp. 155 X. C. 131, 36 
L. R. A. (X. S.) S96, 71 S. E. 221. 

This court held in McXeil vs. Gary, supra, which in¬ 
volved the covenants in “Saul's Addition to the Citv of 
Wa shington” that the covenants would be upheld be¬ 
cause “thecommon understanding evidenced bv the re- 
strictive covenants induced each purchase” (pp. 399, 
400). 

These appellants do not understand the statement 
in appellees’ brief that the representations made by 
the agent of the vendor as to the covenants imposed 
upon the surrounding property, were hearsay. This 
testimony was offered as representations made directly 
by the common vendor to the purchasers. 

As to the objection that the record does not show 
who made the representations or what they were, the 
testimony is very explicit upon that point. Miller, the 
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President of Thomas J. Fisher & Co., which was the 

i 

agent for the sale of The Chevy Chase Land Company 
property (R. 80, 82, 88, 89, 100), made the statements 
to Walker that the land to the east of the property 
Walker was contemplating purchasing (R. 82, 88) 
would be affected by the same covenants as wfere im¬ 
posed upon the Walker lots, and it was in order to be 
sure what these covenants were to be that Walker in¬ 
sisted that they be inserted in the contract wjith the 
Land Company providing for the purchase, arid they 
were so inserted. 

In the absence of such testimony appellants! would 
certainly have called to the attention of the corirt the 
fact that no one had testified to knowledge of! or in¬ 
fluence bv these covenants. 

V 

i 

i 

Admission of the Deeds to Robey, Dunlop, Qunard, 

Stewart and Smith. 

i 

The testimony showed that there was a general 
scheme of development throughout the entire | neigh¬ 
borhood by which these restrictive covenants should be 
placed in all the deeds (R. 30, 35, 70, 80, 81, 88, 101), 
and that these covenants had never been violated up 
to the time of the hearing (R. 104). The deeds to 
which appellants object are all deeds constituting 
muniments of title in the parties involved in this suit, 
and show that each of those specific lots was covered 
by these restrictive covenants. It was not necessary 
to put in every deed to the numerous properties! in the 
neighborhood after the general testimony to i which 
reference has been made and the opinion of this honor¬ 
able court (Chevy Chase Land Co. vs. Poole, supra,) 





oo 


which disclosed the general plan around Chevy Chase 
Circle. The several samples of the deeds in that neigh- 
brohood were amply sufficient (K. 43, 45, 47-49, 82, 85, 
93-99, 108). 


VI. 

Testimony as to Conditions North of Chevy Chase 

Circle. 


A court of equity in order to intelligently act upon 
a prayer for the removal of restrictive covenants, must 
familiarize itself with conditions in the neighborhood, 
it is immaterial to the court whether the neighborhood 
be situated in two districts or counties or states. If a 
state line should divide a single piece of residential 
property the court could not consider conditions pre¬ 
vailing at the front door and ignore those at the back. 
The property in this case is situated on Chevy Chase 
Circle through which runs the line dividing the District 
of Columbia from the State of Maryland. All the 


property on both sides of the Circle was affected by 

the same covenants (Chevy Chase Land Co. v. Poole, 

supra, at pp. 402, 404). The court must desire to place 

itself on the Circle and visualize the neighborhood 

along the streets radiating therefrom in all directions, 

in order to sav whether its beautv as a residential 

•> % 

section should be maintained. This is exactlv the evi- 

•> 

deuce that the trial court admitted and which has been 


objected to. Had the evidence not been admitted the 
court would have been guilty of shutting its eyes to 
what was obvious. 
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VII. 

i 

I 

Admission in Evidence of the Opinion of This Honor¬ 
able Court in the Poole Case. 


The objection to the admission of this evidence is 
remarkable. In their bill of complaint appellants twice 
specifically prayed that the Jones petition in thd Poole 
case be taken and read as a part of their bill (Rl 6, 8). 
They also prayed that the final decree upon tliajt peti¬ 
tion be taken and read as a part thereof (R. 8); and 
in order to make assurance doubly sure (R. 8), tihe bill 
contains this: “and plaintiffs hereby likewise! make 
reference to all of the proceedings and the entire rec¬ 
ord of said equity cause No. 34,708 and pray that the 
same may be taken and read as part of this bill.’! And 
to make certain that the record thus made a part! of the 
bill should include the opinion of this court, jappel- 
lants inserted in the bill this language (R. 4) ; “and 
said decree* was by the Court of Appeals of the District 
of Columbia affirmed on the 3rd day of March j A. I). 
1919. its opinion briny reported in 48 App. I). C. at 
pope 400 , to which reference is hereby made arid it is 
prayed that the same may be taken and read ds part 
of this bill.” | 

The entire record was not appended as an Exhibit 
to the bill, nor was the opinion of this honorable court 
so appended. It would have been proper for appel¬ 
lees to have refrained from answering the bill until 

i 

these exhibits had been appended (Cammack v&. Car¬ 
penter, 3 App. I). C. 219; Whitaker vs. Middle IStates 
&c. Co., 7 App. D. C. 203; Siggers vs. Snow, l5 App. 
I). C. 407), but this would have put appellants t<j great 
and unnecessary expense, and appellees did not insist 
upon it but answered without this having been done. 
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Appellants not having put before the trial court the 
record thus made a part of their bill, appellees offered 
the same (R. 87); but upon objection by appellants, 
this offer was limited to the decree of the Supremo 


Court of the District of Columbia and the opinion of 

this court. The trial court thereby liad before it the 

% 


very thing which in their bill appellants had “prayed 
to be taken and read as part'’ thereof. 

The specific objection now made is that this court in 
deciding the Poole case decided it upon a concession 
made by the parties that all contracts contained the 
restrictions against the use of the property to be con¬ 
veyed, for manufacturing or mercantile purposes, and 
that no such concession has been made in the case at 


bar. It is true that in this case counsel for appellants 
was not as frank as counsel in the Poole case; but in 
view of the proof in this case it can hardly be said that 
the concession in the Poole case is too broad to cover 


the facts in the case at bar. 


But whether the opinion of this court should have 

been received in evidence below or not, is immaterial, 

because in the Poole case, whether or not induced bv 

* • 


any concession of counsel, this court laid down the re¬ 
strictive covenants applicable to the very tract here in¬ 
volved, which constituted, as appellants themselves 
complain in their bill (R. 14), a cloud upon their title 
which until removed will continue to encumber it; and 
these were the same covenants by which appellants ex¬ 
pressly bound themselves. It was not necessary to in¬ 
troduce the opinion in evidence in order that the court 
below might have it before it and be governed bv it. 


This decree was res adjudicata. 


(Tait vs. Western 


Ind. R. Co., 289 IT. S. (>20, 77 L. Ed. 1405, and Cases 


Cited.) 
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VIII. | 

Statement by Walker as to the Covenants in the Deeds 

in North Chevy Chase. 

| 

This statement would have had no proper place in 
the record had it not been brought in by a question of 
appellants’ own counsel on cross-examination, i Ap¬ 
pellee Walker when on the stand, was asked by appel¬ 
lants’ counsel on cross-examination why he did not 
have inserted in the contract with the Chevy Chase 
Land Company the matter of restrictions on the sur¬ 
rounding properties. In response to this he stated as 
his reason that in his own subdivision of North Chevy 
Chase where he had similar provisions the contracts 
were in the exact form of the contract entered into! with 
him by the Chevy Chase Land Company, beyond which 
he did not consider it necessary to go (R. 89). iIt is 
hardly competent for appellants to object to what! they 
inserted in the record themselves. 

But it is utterlv immaterial one way or the dther 

i 

and its retention in or exclusion from the record 6ould 
not possibly have affected the decision. 


IX. 


Exclusion of Alleged Rebuttal Evidence, j 

The object of rebuttal evidence is to rebut. There 
had been nothing in the evidence submitted by appel¬ 
lees upon the subject of appellants’ knowledge of the 
general scheme of restrictive covenants in the C|ievy 
Chase area. Therefore it is too clear for argument 
that the proffer of testimony showing lack of knowl¬ 
edge on the part of appellants of this general scheme, 
came too late, if it ever could have been considered 


I 

! 

i 







material at all. But it was not material because, irre¬ 
spective of their knowledge as to what others had done, 
they had bound themselves as to the uses to be made 
of their own land. 

It is therefore submitted that the decree below 
should be affirmed. 
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